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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are re 
quired to be published in the Federal Register. For reasons of policy, 
the identities of the parties are not reported in decisions issued under 
one statute which expressly authorizes, but does not require the pub- 
lication of the facts and circumstances of a violation, unless the See. 
retary in his decision has specifically ordered or directed such pub- 
lication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1987 (7 U.S.C. 1940 ed. 601 e¢ seg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.) 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue, and the cumulative yearly Index-Digest will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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(A. D. 1033) 


In re ORISKANY VALLEY MILK PRODUCERS’ COOPERATIVE ASSOCIATION, INC., and 
HINMAN FARMS Propucts, Inc. AMA Doc. No. 27-69. Decided September 
17, 1945. 


Operator of Plant, Who Is—Milk of Handler’s Own Production 


Where petitioner-cooperative was reported to the market administrator by the 
Department of Health of the City of New York as the operator of a plant 
but the facts show that the only approvals of the plant by the Depart- 
ment of Health were in the name of the petitioner-corporation, and the 
latter owned and actually operated the plant, it is held that the corpora- 
tion is to be considered as the operator of the plant under Order No. 27. 


Listing by Department of Health of Person as Operator of Plant Not Conclusive 


While it is natural to assume that the operator of a plant is the person re- 
ported by the Department of Health as holding Health Department ap- 
proval, the conclusion that the market administrator, as a practical 
matter, must accept what the Health Department states to him as to 
the identity of the person operating the plant does not appear to be 
a potent and conclusive consideration in this proceeding, since prior 
determinations in connection with cooperative payments, after investiga- 
tion, were made on the basis that the cooperative did not operate the 
plant in question. 


Lack of Clarity of Record—Remand to Market Administrator for 
Further Investigation 


Since it is found that it is impossible to determine from the record whether 
the milk in controversy was milk of petitioner-corporation’s own produc- 
tion or whether it was milk produced by officers of the corporation, this 
question is referred back to the market administrator for further investi- 


gation. 

*, Willard R. Pratt, of Utica, N. Y., for petitioner. Mr. A. T. Radigan for the 
Production and Marketing Administration. Mr. Glen J. Gifford, Presiding 
Officer. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
ture. 
PRELIMINARY STATEMENT 

This is a proceeding under Section 8c(15)(A) of the Agricultural 
Adjustment Act (1933), as amended, and as re-enacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 601 
et seq.). 

Petitioners complain that for the period November 1941 to May 
1942, inclusive, the market administrator for Order No. 27, regu- 
lating the handling of milk in the New York Metropolitan Market- 
ing Area, assessed petitioner Oriskany Valley Producers’ Coopera- 
tive Association for $13,908.95 as due to the producer-settlement fund, 
and $311.24 as due to the administrative expense fund, making a 
total of $14,220.19. Petitioners allege further that, after the assess- 
ment complained of, petitioner Hinman Farms Products, Inc., became 
entitled to the payment of certain sums for the month of October 
1942, pursuant to the fluid milk purchase and resale program of 


719 
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the Commodity Credit Corporation, and that such payment wa 
withheld “in accordance with instructions received from Washington 
pending the outcome of the matter of failure by Oriskany Valley 
Milk Producers Cooperative, Inc., to make payments to the pool 
with respect to milk received from you (Hinman) during the months 
of November 1941 through May 1942.” Petitioners complain that 
Hinman was compelled unlawfully to pay the assessment against 
Oriskany. 

The controversy concerns a plant located at Deansboro, New York. 
It is undisputed that at all times pertinent in this proceeding Hin. 
man Farms Products, Inc., owned the plant. The question for 
decision is whether Oriskany or Hinman should be considered the 
operator of the plant during the period November 1941 to May 1942, 
inclusive. Hinman filed reports with the market administrator as 
the operator of the plant during this period and, in accounting for 
the milk received at the plant, it deducted certain amounts of milk 
represented as produced on a Hinman farm or farms. If Hinman 
is considered the operator of the plant and the milk was produced 
on its farms, such deduction is authorized by the order. The billing 
by the market administrator of Oriskany for $14,220.19 is based on 
the treatment of Oriskany as the operator of the plant for the period 
involved. The principal justification advanced throughout the pro- 
ceeding for the action in billing Oriskany is that Oriskany was named 
as the operator of the plant in the list of plants submitted to the 
market administrator in 1938 by the Department of Health of the 
City of New York as the plants approved by the Board of Health 
for supplying milk and milk products for sale in New York City. 
It is undisputed that Oriskany was named as the operator on such 
list and that the Department of Health did not notify the market 
administrator of any change until June 1, 1942, when Hinman was 
named the operator. 

The evidence at the hearing gives a confused picture on the ques- 
tion as to whether Oriskany or Hinman held the approval of the 
Board of Health for the plant. At the hearing Mr. Carson Out- 
water, in charge of country milk inspection for the Department of 
Health, testified on direct examination that according to Department 
of Health records the plant was operated as of September 1, 1938, 
by Oriskany and that this was the case until Hinman was listed as 
the operator by a change effective June 1, 1942. Petitioners intro- 
duced evidence showing that the only applications for approval of 
the plant were those submitted in the name of Hinman and that 
these were approved in October 1933 and August 1938. On cross- 
examination Mr. Outwater stated, in effect, that the Department of 
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Health records show no applications for approval other than sub- 
mitted in the name of Hinman. When asked specifically by petition- 
ers’ counsel whether the Department of Health referred to the plant 
as a plant of Oriskany rather than Hinman, the witness answered 
“Our records are not quite clear on that point.”” When questioned as 
to whether some of the records show Hinman and some Oriskany as 
the operator of the plant, the, witness answered “That is right.” A 
little later in the cross-examination he was asked if he knew how the 
name “Oriskany Valley” was placed on the records and he said 
“Our records are not clear in that respect.” 

As far as actual operation of the plant is concerned the evidence 
is all to the effect that Hinman operated the plant. Petitioners in 
support of their case also point to the denial in 1938 of Oriskany’s 
application for the five-cent payment authorized by the order for 
plant-operating cooperatives. On the other hand, counsel for the 
Dairy and Poultry Branch refers to Oriskany’s application for pay- 
ments as a plant-operating cooperative and he claims that prior 
to the period in question here Oriskany reported monthly to the 
market administrator as the handler operating the plant. 

With respect to petitioners’ contention that Hinthan was not 
obligated for the assessment against Oriskany, section 927.4 of the 
order provided that handlers receiving milk from cooperatives shall 
pay the minimum prices prescribed by the order. So, if the assess- 
ment against Oriskany is proper, Hinman as the purchaser of milk 
from Oriskany would be responsible at least for the amount com- 
puted as due the producer-settlement fund. However, in view of 
the findings and conclusions reached herein the question does not 
become material and is not further discussed herein. 


FINDINGS OF FACT 

1. Petitioner Oriskany Valley Milk Producers Cooperative Asso- 
ciation, Inc., is a corporation formed in January 1934 under the 
cooperative corporation laws of the State of New York. Its address 
and principal place of business are at Deansboro, New York. Pe- 
titioner Hinman Farms Products, Inc., is a stock corporation or- 
ganized under the laws of the State of New York in October 1933, 
having its address and principal place of business at Deansboro, 
New York. Its officers are: President, Claude M. Hinman, Deans- 
boro, New York; Vice-President, Elmira Hinman, Deansboro, New 
York; Secretary, Agnes Hintnan, Madison, New York; Treasurer, 
Grove W. Hinman, Madison, New York. 


1Transcript of hearing p. 34. 
°Transcript of hearing pp. 34, 35. 
®Transcript of hearing p. 36. 
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2. On August 19, 1933, petitioner Hinman purchased a milk 
plant at Deansboro, New York, and has owned the plant since that 
time. On October 10, 1938, the Board of Health of the City of 
New York approved Hinman’s application for approval of the 
plant as a source of supply of milk and milk products to be sold 
in the City of New York. On August 16, 1938, the supervisor in 
charge of country milk inspection for the Department of Health 
of the City of New York recommended approval of an application 
submitted in Hinman’s name. This application was later approved, 

3. Despite the facts appearing in Finding 2, the list of approved 
plants submitted to the market administrator in 1938 by the Depart- 
ment of Health of the City of New York carried the Deansboro plant 
in the name of Oriskany. This was the case until a change was 
made effective June 1, 1942. The Department of Health records do 
not show any approval of the plant in Oriskany’s name and some 
confusion exists as to whether Oriskany, or Hinman, or both, held 
Board of Health approval for the plant. The Board of Health does 
not issue any license or other specific form evidencing approval of a 
plant and the procedure consists of endorsing the application and 
notifying the applicant of approval by mail. 

4. When Order No. 27 became effective in September 1938, 
petitioner Oriskany applied for the cooperative payment of five cents 
per hundredweight of net pooled milk at plants operated by a 
cooperative. On October 17, 1938, E. W. Gaumnitz, Chief, Dairy 
Section, Agricultural Adjustment Administration, asked for a com- 
plete and detailed description of the relationship between Oriskany 
and Hinman, pointing out that the plant receiving and processing 
the milk produced by Oriskany members was a separate corporation 
although Claude M. Hinman was president of both. On October 
20. 1938, Oriskany replied through Claude M. Hinman, president. 
and stated that Hinman Farms Products, Inc., handled and processed 
the milk produced by Oriskany members for a dumpage charge of 
20 cents per hundredweight according to a verbal agreement. By a 
determination of the Secretary of Agriculture, dated November 12, 
1938, Oriskany was denied the five-cent payment authorized for 
plant-operating cooperatives and was declared qualified to receive 
the 2%4-cent payments authorized by Article VIT, Section 5, sub- 
paragraph 2 on “. . . net pooled milk at plants of other handlers 
which was reported for and collected for by such association.” 
These cooperative payments were made to Oriskany until suspended 
as of May 1, 1941, by the market administrator for a number of 
reasons, including failure of Oriskany to have its entire activities 
under the control of its members. Subsequently, the suspension was 
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affirmed by a determination of the Secretary of Agriculture dated 
October 7, 1942. 

5. Claude M. Hinman and Grove W. Hinman were members of 
Oriskany. Claude M. Hinman was president and a director of 
Oriskany from the date of its organization until October 29, 1941. 
On October 13, 1941, effective October 29, 1941, Claude M. Hinman 
and Grove W. Hinman withdrew as Oriskany members, and the 
market administrator, by a letter dated November 1, 1941, was given 
notice of such withdrawal. Claude M. Hinman resigned as president 
and director of Oriskany on October 29, 1941. 

6. Prior to November 1, 1941, the milk of Oriskany members 
was delivered to the Deansboro plant. The milk was processed and 
handled through the plant by Hinman at a charge per hundredweight. 
When it left the plant, the milk was sold as milk owned by Oriskany. 
During this time Hinman also received milk from other plants which 
was milk purchased or handled by Hinman on its own account, and 
daily report sheets covering plant operations, required by State 
law. were kept in the name of Oriskany and Hinman showing re- 
ceipts of milk at the plant which were the property of each. In 
connection with the milk obtained from other plants, Hinman’s op- 
erations were the subject of some attention by the market adminis- 
trator’s office because of the accounting to the market administrator 
by the handler who received the milk from producers. At all times 
Hinman paid the plant employees and Social Security taxes: and 
made additions or substitutions of plant equipment. 

7. On November 3, 1941, Hinman entered into a written con- 
tract with Oriskany for the purchase of all the milk of its members 
and proceeded to carry out the agreement. This contract was for 
a period of one year commencing November 1, 1941. By mutual 
agreement, this contract was terminated on May 31, 1942, and 
thereafter Hinman purchased milk from Oriskany members in- 
dividually and also from producers who were not and had never 
been Oriskany members. At the time the contract of November 3, 
1941, was entered into, Hinman had a New York State Milk Dealer’s 
License which was limited to the processing of milk for other licensed 
dealers and the purchase of milk and cream from bonded license 
dealers, exclusive of cooperative associations, for the purpose of 
manufacturing cream. Upon filing a bond and a copy of the con- 
tract with Oriskany, Hinman received a license from the Department 
of Agriculture and markets of the State of New York which per- 
mitted the purchase of Oriskany milk provided for by the contract. 

8. During the period November 1, 1941, through May 1942, 
Hinman and Oriskany each made and filed monthly reports with 
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the market administrator. The Oriskany reports included only 
Oriskany member milk. The Hinman reports included the milk 
purchased from Oriskany and from other handlers but deducted 
for pricing and accounting purposes amounts of milk represented 
as milk produced on Hinman farms. The Oriskany reports were 
audited by the market administrator and were adjusted to include, 
and to make Oriskany accountable for, additional amounts of milk 
that were the same as the amounts deducted by Hinman on its re- 
ports as milk produced by Hinman. As the result of making 
Oriskany accountable for these additional amounts of milk, Oriskany 
was billed in the amount of $13,908.95 as due to the producer-settle- 
ment fund, and for $311.24 as due to the administrative expense 
fund, or a total of $14,220.19. This total was collected from Hinman 
by the market administrator. 


9. The pertinent provisions of the order‘ are: 
(a) Sec. 927.1 (e) and (f) defining producer and handler as 
follows: 


“(e) ‘Producer’ means any person who produces milk which is de 
livered to a handler at a plant which is approved by any health authority 
for the receiving of milk to be sold in the marketing area.” 

“(f) ‘Handler’ means any person who engages in the handling of 
milk, or cream therefrom, which was received at a plant approved by 
any health authority for the receiving of milk to be sold in the marketing 
area, which handling is in the current of interstate commerce or directly 
burdens, obstructs, or affects interstate commerce... .” 


(b) Sec. 927.4 (a)(1) providing “For milk .. . received from 
producers or cooperative associations of producers at plants... 
each handler shall pay... .” 

(c) Sec. 927.5 (a)(1) requiring monthly reports from handlers 
of “The total quantity of milk . . . received from producers, from 


other plants, from such handler’s own farm, and from other han- 
meat 

(d) Sec. 927.6 (a) (2) providing that in the computation of the 
net pool obligation of each handler for milk received from producers 
the handler shall “Subtract pro rata out of each class the quantity 
of milk received from the handler’s own farm.” 


(e) Sec. 927.7(e) authorizing payments to cooperative associa- 
tions of producers at the following rates: 


“(1) One cent per hundredweight of net pooled milk at any handler’s 
plant which was caused to be delivered from its members by such as- 
sociations and on which such handler has made the reports and payments 
required by this order; 


“See 7 CFR, 1940 and 1941 Supps., $927.1 et seq. 
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“(2) Except as set forth in subparagraph (3) of this paragraph, 246 
cents per hundredweight of net pooled milk at plants of other handlers 
which was reported and collected for by such association; and 

“(3) Five cents per hundredweight of net pooled milk at plants op- 
erated by such association and, if, in addition to the other qualifications, 
such association has been determined by the Secretary to have sufficient 
plant capacity to receive all the milk of producers who are members and 
to be willing and able to receive milk from producers not members, 5 cents 
per hundredweight of any net pooled milk which was caused by it to be 
delivered to any other handler and which is reported and collected for 
by such association.” 


CONCLUSIONS 

Practically the sole ground urged in support of the billing of 
Oriskany for the amount protested is the fact that on the list of 
approved plants submitted to the market administrator by the 
Department of Health, Oriskany was listed as the operator of the 
Deansboro plant, or at least as the person holding Department of 
Health approval. The evidence in this proceeding shows that the 
only applications for approval were submitted and approved in 
Hinman’s name and no explanation is shown for the listing by the 
Department of Health of Oriskany as the operator. This record 
also shows pretty clearly that Hinman actually operated the plant. 

There is, of course, no specific requirement’ in the order that the 
person listed by the Department of Health must be taken to be 
the operator of the plant for the purposes of the order regardless 
of what the facts are. For the most part, I suppose, it is natural 
to assume that the operator of the plant is the person holding Health 
Department approval. But the contention that the market ad- 
ministrator, as a practical matter, must accept what the Health 
Department tells him as to the identity of the person operating the 
plant doesn’t appear to be a potent and conclusive consideration in 
this proceeding. The Oriskany and Hinman operations were the 
subject of investigation and determinations in connection with co- 
operative payments. In fact, as petitioners point out, Oriskany 
was denied the cooperative payments authorized by the order for 
plant-operating cooperatives and was qualified until May 1, 1941, 
to receive payments on milk delivered to plants of other handlers. 
In view of the confusion in the records of the Department of Health, 
and since the evidence here shows that Hinman actually operated 
the plant, I agree with the presiding officer that Hinman rather than 
Oriskany should be considered the operator of the plant for the 
period in controversy." 


5As pointed out in In re Shawangunk Cooperative Dairies, Inc., 3 A.D. 852 (1944), the Ad- 
ministrative practice under the order has been to consider the operator of a plant receiving 
milk from producers as the handler responsible under the order for the pricing and account- 
ing for the milk received at the plant from producers. But that this practice may not be ap- 
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Some protective coloration for the billing of Oriskany is also 
sought in what went on before the period in question. Reference 
is made to Oriskany’s application for the five-cent payment on the 
theory that it operated a plant, and to Oriskany’s report for the 
months preceding November 1941. Of course, Oriskany’s applica- 
tion for the five-cent payment as a plant-operating cooperative was 
denied and it must be assumed that Oriskany did not satisfactorily 
show that as a cooperative association of producers it operated the 
plant. That the denial of the five-cent payment was appropriate 
is obvious from Oriskany’s letter to Dr. Gaumnitz, mentioned in 
Finding 4, which explains that Hinman processed and handled 
Oriskany milk for a dumpage charge. Whether Oriskany, prior to 
November 1941, reported as a plant-operating handler or as a re- 
porting and collecting cooperative seems to me to be a question of 
interpretation rather than fact. The reports were not submitted 
in evidence but I assume that the same reporting form would be 
used in either case. At any rate, there is no doubt that Hinman, as 
Hinman, was using the plant to process, on its own account, milk 
received from other plants and that this was known to the market 
administrator’s office. The treatment of Oriskany, for the purposes 
of cooperative payments, as a reporting and collecting cooperative 
rather than a plant-operating cooperative, plus Hinman’s known 
use of the plant for processing milk from other plants, would lend 
me to the inference that Oriskany’s reports should be considered 
those of a reporting and collecting cooperative rather than those of a 
plant-operating cooperative. 

The next question is whether the decision that Hinman was the 
operator of the plant means that the relief requested should be 
granted. The Dairy and Poultry Branch excepted to the presiding 
officer’s report proposing to grant the relief requested. The excep- 
tions claim that even if Hinman is held to be the operator, it has 
never been determined whether the milk reported by Hinman as 
“own farm” milk was actually produced by Hinman and that the 
relief requested cannot be granted until such a determination is made. 
Exhibit 31 introduced by the Branch, is the computation of pro- 
tested sums due from Oriskany and is an adjustment of Oriskany’s 


reports by including for accountability under the order additional 


amounts of milk described as “. .. unreported milk from Hinman 
‘arms Products Corp.” By so billing Oriskany, it appears that 


plied to milk received at the plant which is not acquired for marketing by the plant operator 
is indicated by a judicial decision reversing the decision in In re Shawangunk Cooperative 
Dairies, Inc., supra. Shawangunk Cooperative Dairies, Inc. v. Marvin Jones as War Food 
Administrator and Claude R. Wickard as Secretary of Agriculture, U. S. District Court for 
Southern District of New York, March 27, 1945 (on appeal to the Circuit Court of Appeals 
for the Second Circuit). So, even though Oriskany be considered the operator of the plant, 
there might still remain the question as to whether it acquired the Hinman milk for marketing. 





D. 1033 


Ss also 
erence 
on. the 
or’ the 
yp lica- 
‘e Was 
‘torily 
21 the 
priate 
ed in 
indled 
‘ior to 
a re- 
on of 
nitted 
ild be 
an, as 

milk 
Larket 
“poses 
rative 
nown 
| lend 
dered 
e of a 


is the 
ld be 
iding 
xcep- 
t has 
un as 
it the 
made. 
pro- 
any’s 
ional 
nman 
that 
perator 
ria 
urt for 
A ppeals 


» plant, 
‘keting. 


A. D. 1034 L. FRANZEL 727 


these amounts of milk were treated as milk received from producers 
and the producer is referred to as Hinman Farms Products Corp., 
one of petitioners here. On the other hand, petitioners’ counsel, 
apparently quoting from an audit statement or some other document 
issued by the market administrator’s office, asked at the hearing 
for a stipulation that the total amount of money involved was ar- 
rived at by a monthly “increase in the net pool obligation due to 
the inclusion as receipts from products of milk delivered by Messrs. 
Charles and Grove Hinman, which were not reported by handler” 
(Transcript p. 79). Examination of the record shows no evidence 
or stipulation that the milk in question was produced by Hinman 
Farms Products, Inc., although it may be inferred that it was pro- 
duced either by petitioner, or by Claude M. Hinman, or Grove 
Hinman, or both. I think this phase of the proceeding should be 
returned to the market administrator for further consideration. 


ORDER 

Petitioners’ request that Hinman be considered the operator of 
the Deansboro plant for the period November 1941 through May 
1942 is granted but the question as to whether the milk in controversy 
was milk received from Hinman’s “own farm” is returned to the 
market administrator for further consideration and action. If 
petitioner Hinman is dissatisfied with such action, it may file another 
petition. 


Copies hereof shall be served by registered mail or in person. 


(A. D. 1034) 


In re L. FRANZEL. P&S Doe. No. 1655. Decided September 10, 1945. 


Revocation of License—Failure to Pay—Delay—Oral Hearing—Immunity 
for Violations of Act 


The license of respondent, a live poultry dealer, is revoked for failure to 
pay for purchases of poultry, and it is held that denials of requests for 
delay were justified, that no oral hearing is required where facts are not 
disputed and the only issue is one of law, and that mention of one section 
of the statute by complainant at the hearing does not give respondent im- 
munity for violations of other sections of the act. 


Messrs. Rogers N. Robinson and Leonard O. Carson for complainant. Messrs. 
Archibald Palmer and Samuel Masia, of New York City, for respondent. 
Mr. James A. O'Donnell, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 


ture. 
PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seqg.), instituted on September 16, 
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1944, by a complaint filed by the Office of Marketing Services, now 
the Production and Marketing Administration, the complainant. It 
was alleged that the respondent, L. Franzel, Brooklyn, New York, 
licensed as a dealer in live poultry in Newark, New Jersey, had pur- 
chased live poultry and failed to pay for it. Archibald Palmer, 
320 Broadway, New York City, as attorney for respondent, re- 
quested and received six extensions of the time allowed to answer 
the complaint, the last extension, to January 29, 1945, stating that 
no more would be given. On January 29, Palmer filed an answer 
stating that respondent had discontinued business, that the creditors 
had agreed to accept ten percent of the debts in settlement, and that 
losses had made respondent unable to pay. He denied that failure 
to pay constituted an unfair, unjustly discriminatory, and deceptive 
practice, and requested an oral hearing. 

On February 13, 1945, a hearing was set for March 6 in New 
York, and an Associate Solicitor assigned James A. O’Donnell of 
the New York office, Office of the Solicitor, as examiner. When the 
hearing was called, Rogers N. Robinson of the Philadelphia office, 
Office of the Solicitor, appeared for complainant, and Mr. Palmer 
for respondent. At the request of counsel for both parties, because 
witnesses for each were ill, the hearing was continued to March 20, 
1945. On March 17 Examiner O’Donnell denied a telephone request 
by Mr. Palmer for a continuance. When the hearing convened on 
March 20, Leonard O. Carson, Philadelphia Regional Attorney, 
Office of the Solicitor, appeared for complainant. Samuel Masia 
renewed respondent’s request for continuance, stating that Mr. Palmer 
was engaged in another proceeding. The examiner again denied it, 
and proceeded with the hearing. In response to a question by Mr. 
Masia, Mr. Carson stated that Section 192 of Title 7, United States 
Code, 1940 edition, was “the particular section which is involved in 
this action. .. .” 

Edmund J. Kohler, an accountant for complainant, testiSed to 
various attempts he had made to examine respondent’s records. He 
had been unable to see them, he said, although he had made a number 
of trips and telephone calls to respondent’s place of business, her 
residence, and two different attorneys (not counsel herein) who rep- 
resented her. He then stated what the records of the creditors in 
Newark showed. Joseph Trenk, an officer of one of the creditors, 
testified further as to respondent’s indebtedness to his firm, stating 
that respondent’s buyer, her brother, had obtained the second load 
of poultry upon the false representation that respondent had mailed 
a check for the first load. As respondent, both in the answer and 
in the brief mentioned below, has conceded that the debts are owed, 
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further details of the testimony concerning them are not sum- 
marized, but it might be mentioned that, although Mr. Masia cross- 
examined both witnesses, there was no mention at the hearing con- 
cerning any agreement of settlement with respondent’s creditors. 
Respondent called no witnesses. 

After the hearing, at respondent’s request Examiner O'Donnell ex- 
tended the time for filing a suggested order and brief to April 17, 
1945. On April 9 Mr. Robinson filed a suggested order for com- 
plainant, recommending revocation of the license, and pointing out 
that in addition to purchases of poultry on the false representation 
that respondent was able and willing to pay for it, neither respondent 
nor her records could be located. Mr. Palmer attempted to file a 
suggested order and brief for respondent on April 18, but Examiner 
O'Donnell refused to consider them because they were not filed 
within the time allowed, and returned them to Mr. Palmer. In his 
report, filed on April 27, 1945, Examiner O’Donnell recommended 
revocation of the license on the ground that respondent’s failure to 
pay for successive purchases constituted unjust, unreasonable, and 
discriminatory practices and flagrant and repeated violations of the 
act. 


Mr. Palmer filed exceptions to the report, claiming that respondent 


did not have a fair hearing because requests’ for a continuance of 
the hearing and an extension of the time to file papers had been 
refused, and because the report was not based on 7 U.S.C. 192. 
He attached the suggested order and brief which the examiner had 
returned to him. In these he stated that the sole question involved 
is whether respondent’s failure to pay was in violation of 7 U.S.C. 
192. He contended that it was not, and that if it was the section 
was unconstitutional as providing punishment for debt. On July 6, 
1945, notice was served on Mr. Palmer by registered mail that the 
oral argument would be held before me in New York at 4 p.m. 
on July 17. 


I went from Washington to New York to hear this and other argu- 
ments, and Mr. Robinson went from Philadelphia to argue this pro- 
ceeding for complainant. When preceding arguments were com- 
pleted before four o’clock on July 17, Mr. Palmer’s office was called 
to see if it would be convenient to hear this one before four, but no 
indication was received as to when respondent could argue, or would 
appear at all. A few minutes before four o’clock, Henry H. Zolki, 
Mr. Palmer’s clerk, appeared with an affidavit stating that Palmer 
was engaged elsewhere and requesting an adjournment of a month. 
Due to the history of so many delays in this proceeding and the 
nature of the questions involved, this was denied, and respondent 
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was given until July 27 to file a brief, which it seemed could present 
respondent’s contentions as well as oral argument. No brief was 
filed. 

FINDINGS OF FACT 

1. Respondent is Mrs. Lillian Franzel, who formerly engaged as 
a dealer in live poultry at 457 Thatford Avenue, Brooklyn, New 
York, under the name of L. Franzel. Since June 7, 1937, she has 
been licensed as a dealer in live poultry in Newark, New Jersey, a 
city designated as subject to the poultry provisions of the act (9 
CFR 204.2). 

2. In April 1944 respondent purchased in Newark, for shipment 
to Brooklyn, loads of live poultry from the Interstate Live Poultry 
Company in the amount of $4,475.26, and live poultry from Edmund 
S. Scherr, Inc., in the amount of $1,068.79, but has not paid any 
part of the purchase price. 

CONCLUSIONS 

Respondent’s claim that a fair hearing was not had, because re- 
quests for a continuance and an extension of time were denied, is not 
well taken. If there can be any criticism of the rulings on respond- 
ent’s requests for delays in this proceeding, it would be that  per- 
haps too many were granted, rather than too few. The denials were 
fully justified. Furthermore, they related to matters in connection 
with the oral hearing, which was not required here at all, as ap- 
pears below. 

Respondent’s answer admitted that she had not paid for the poul- 
try she purchased. Her defense was not a denial of the facts alleged, 
but of the conclusion that the facts constituted violations of the act. 
The only issue raised was one of law. This is conceded in the brief 
which respondent filed. In this situation, section 202.9 of the rules 
of practice (9 CFR, Cum. and 1943 Supps., Part 202) authorized 
issuance of the examiner’s report upon the basis of the complaint 
and answer, without oral hearing or further pleading or investiga- 
tion. The parties would then have had the opportunity of excepting 
to the report, and of fully presenting their claims as to the law by 
brief, oral argument, or both. 

Here, however, an oral hearing was held, in two sessions, at which 
respondent might have presented any facts deemed material, as we'l 
as her claims as to the law. Instead of presenting facts or law, 
respondent was content to challenge complainant’s proof of facts 
admitted in the answer, and to attempt to limit complainant’s claim 
of violations to one particular section of the act. Although the ex- 
aminer refused to consider respondent’s suggested order and _ brief. 
because they were not filed within the time for filing allowed after 
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the oral hearing, even after an extension of such time, we have con- 
sidered them in making this decision, on the ground that they were 
duly filed with the exceptions. We conclude that respondent has 
received much more than the minimum requirements of a fair hear- 
ing. On top of all this, her counsel failed to appear at the oral 
argument he requested, and failed to file a brief thereafter. 

Respondent’s purchases of poultry and failure to pay therefor con- 
stituted an unfair, unjustly discriminatory, and deceptive practice in 
violation of 7 U.S.C. 192 and 213, and an unjust, unreasonable, and 
discriminatory practice in violation of 7 U.S.C. 208. We do not 
think Mr. Carson’s statement concerning section 192 gave respondent 
immunity for violations of other sections. As applied to the ad- 
nitted facts here, sections 208 and 213 are not so different from 192 
that respondent is likely to have been misled by the mention of 192, 
een if the oral hearing had been necessary. Therefore, there is no 
merit to Mr. Palmer’s claim that respondent has not had a fair hear- 
ing because the examiner’s report was not based on 7 U.S.C. 192. 
However, it is not necessary here to consider other sections, and we 
rst this decision on the basis that respondent has flagrantly and 
repeatedly violated 7 U.S.C. 192, which authorizes suspension or 
revocation of her license under 7 U.S.C. 218d, and we think it 
should be revoked. If respondent has discontinued business, as 
tated in her answer, this should not inconvenience her until she 
lecides to re-enter business, at which time she may obtain a new 
leense if then qualified for license under the act. 

We do not agree with respondent’s claim that the statute is un- 
constitutional, and so need not decide whether we would be author- 
wed to declare an act of Congress invalid. 

While the complaint alleged that respondent was doing business 
in Brooklyn, there was no mention of a license to operate there. 
(Consequently this order applies only to her license to engage in 
wusiness in Newark, and does not affect any license she may have for 
operating in Brooklyn. 

ORDER 

Respondent’s license under the act to engage as a dealer in Newark, 
New Jersey, is revoked, effective on the tenth day after this date. 

Copies hereof shall be served on the parties. 
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(A. D. 1035) 
In re CLARA LiTVACK, doing business as LirvAcK POULTRY COMPANY. P&S Do, 
No. 1689. Decided September 10, 1945. 


Granting of Application for Live Poultry Dealer’s License— 
Discretion of Secretary 


Where applicant for a license to buy and sell live poultry in interstate con. 
merce engaged in such business for a time prior to the filing of the 
- application for a license and also for several months thereafter while 
action on the application was pending, on the question of doing busine 
without a license, it is held that since the applicant had not been spe¢i- 
fically warned not to engage in business pending action on the applica 
tion, the Secretary has discretion in determining from all the circumstances 
whether the doing of business without a license renders a person unfit to 
engage in the activity for which he has made application, and under the 
circumstances disclosed in this proceeding a license should not be refused 
to the applicant. 


Agriculture Decisions Distinguished 
In re Mirotznik et al., 1 A.D. 751 (1942). 


Mr. James A. O'Donnell for complainant. Mr. Louis Horwitz, of Brooklyn, New 
York, for applicant. Mr. Leonard O. Carson, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agr- 
ture. 


PRELIMINARY STATEMENT 
This proceeding involves an application for a live poultry license 


under Title V of the Packers and Stockyards Act, 1921 (7 U.S.C. 
181 et seg.). On February 6, 1945, there was issued by H. E. Reed, 
Acting Director, Office of Marketing Services, War Food Adminis- 
tration, a notice of hearing and order to show cause (hereinafter 
referred to as “complaint”) in connection with the application of 
Clara Litvack for a license to buy and sell live poultry in interstate 
commerce at 910 Quentin Road, Brooklyn, New York. The location 
of the business is within an area designated in 1935 by the Secretary 
of Agriculture as subject to the provisions of the act. 

The complaint stated that there was reason to believe that the ap- 
plicant was unfit to receive a license, and that the application was 
not made in good faith but was made for the use and benefit of 
Davis Litvack, an officer of the Coney Island Poultry Company, 
Inc., whose application for a license had been the subject of inquiry 
in P. & S. Docket No. 1616. The document also stated that there was 
reason to believe that the applicant employed Davis Litvack, that 
the Coney Island Poultry Company, Inc., supplied applicant witha 
considerable portion of her poultry requirements, and that the ap 
plicant had violated the act by engaging in business without firs 
securing a license. 

A hearing was held in New York, N. Y., on March 23, 1945, be 
fore Leonard O. Carson, examiner. Following the hearing the er 
aminer issued a report recommending that the application for + 
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license be denied. This recommendation was based on the proposed 
finding that the applicant had engaged in business prior to the grant- 
ing of the license sought. The applicant filed exceptions to the re- 
port, and oral argument on the exceptions was held before me in 
New York, N. Y., on July 17, 1945. 

At the hearing Clara Litvack, the applicant, and also her husband, 
Davis Litvack, testified in support of the application for a license. 
Clarence B. DeWitt and C. F. Walker, employees of the Office of 
Marketing Services, testified in support of the charges in the com- 
plaint. 7 

It is considered unnecessary to examine exhaustively the pros and 
ons of the issue as to whether the application was made for the 
ue and benefit of Davis Litvack rather than the applicant. I agree 
with the examiner that the evidence is not sufficient to establish the 
charge, although the connections of Davis Litvack with former cor- 
porations which ran into difficulties under the act do lend some sup- 
port to the inference that if he wished to continue in the poultry 
business it might be more politic to have the license applied for in 
his wife’s name. But it is not controverted that she has owned 
for some years the property where the business is to be carried on, 
that it was formerly rented to another business with which Davis 
Litvack had no connection, that the property is suited for the carrying 
m of a live poultry business, and that she wishes to operate a live 
poultry business to which two of her sons, now in the armed services, 
may return. 


On the question of doing business without a license, it is undis- 
puted that the applicant engaged in business for a short time prior 
to the official filing of the application with the Department, and also 
for several months thereafter while action on the application was 


pending. The applicant’s explanation is that she started business 


pany, 
\quity 


about the time the application was prepared, including an account- 
at’s statement which she understood was required to be filed with 
the application, that she did not know that she could not engage 
in business until she received a license, and that as soon as she dis- 


povered her mistake she immediately ceased doing business. 


FINDINGS OF FACT 
1. On October 26, 1944, Clara Litvack, doing business as Litvack 


‘PPoultry Company, filed an application for a license to do business at 


10 Quentin Road, Brooklyn, New York. 
2. About October 2, 1944, and continuing until about February 


‘Ti, 1945, the applicant engaged in business as a live poultry dealer 


without having a license required by the act. The accountant’s 
tatement filed with the application was dated October 2, 1944. 
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The applicant ceased doing business when she was notified by he 
attorney that engaging in business without a license was improper, 


CONCLUSIONS 

As indicated by the Preliminary Statement, the only issue re. 
maining for decision is whether the application for a license should 
be denied for the reason that the applicant engaged in busines 
prior to securing a license. It is settled by former decisions in 
similar proceedings that the act prohibits the doing of business with- 
out a license, and that the doing of business without a lieense con- 
stitutes a practice of the character prohibited by the act which may 
serve as the basis for refusal to grant a license. (Jn re Charla 
Mirotznik, 8 A.D. 1061 (1944), discusses the question and contains 
a list of prior decisions.) 

At the same time it is apparent from these decisions that, in former 
years, the policy has been to permit an applicant to engage in busi- 
ness pending action upon his application for a license. Under the 
circumstances, we think we have some discretion in determining from 
all the circumstances in a case whether the doing of business without 
a license renders a person “. . . unfit to engage in the activity for 
which he has made application.” 

This proceeding does not disclose a situation similar to that in 
the Mirotznik proceeding, supra, in which we refused to issue a license 
to applicants because the applicants had been specifically warned in 
a prior proceeding (Jn re Mirotznik et al., 1 A.D. 751 (1942)), 
revoking a former license, that they were not authorized to engage 
in business pending action on any application for another licens 
which might be filed by them. It may be true that members of the 
applicant’s family and applicant’s attorney have been sufficiently 
identified with the live poultry business to be aware of the Depart. 
ment’s present policy. Nevertheless, it is possible that the present 
policy is not completely clear generally, and we are impressed with 
applicant’s compliance with the present policy by ceasing business as 
soon as the present policy was definitely ascertained. Hence the 
license should not be refused for any reason appearing in the com- 
plaint. 

ORDER 

The license applied for by Clara Litvack shall be issued. 

Copies hereof shall be served on the parties by registered mail or 
in person. 
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(A. D. 1036) 


In re THE BELT RAILROAD AND STOCK YARDS CoMPANY. P&S Doc. No. 1433. 
Decided September 11, 1945. 


Dismissal of Inquiry Into Rates and Charges 


Upon motion of the Production and Marketing Administration the inquiry 
into reasonableness of respondent’s rates and charges instituted on 
November 27, 1941, is dismissed on the ground that since February 
17, 1943, when respondent voluntarily reduced its rates and charges, 
increases have been granted by Secretary’s orders so that the rates 
and charges in effect as of the present date are the same as those that were 
in effect on November 27, 1941, and therefore, under prevailing economic 
conditions respondent’s rates and charges do not appear to be unreason- 
able. 


Mr. John B. Poindexter for Production and Marketing Administration. Mr. 
Chas. 8S. Rauh, of Indianapolis, Indiana, for respondent. Mr. John J. Curry, 
Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 


culture. 


ORDER DISMISSING INQUIRY 
The Production and Marketing Administration on August 23, 
1945, filed a motion to dismiss the proceeding instituted herein on 
November 27, 1941 (6 F.R.6194), for the purpose of determining 
the reasonableness and lawfulness of respondent’s rates and charges. 
Substantially, the history of this proceeding, which is briefly 


sketched in the motion to dismiss, is as follows: After the issuance 
of the order for investigation on November 27, 1941, supra, the re- 
spondent and the Food Distribution Administration (whose func- 
tions are now performed by the Production and Marketing Adminis- 
tration) entered into a stipulation, filed February 12, 1943, by which, 
among other things, the former agreed to reduce certain of its rates 
and charges, and the latter, in consideration thereof, agreed to recom- 
mend that the proceeding be held in abeyance. On February 17, 1943, 
an order was entered (2 A.D. 48) approving the stipulation and or- 
dering the proceeding held in abeyance in accordance with the pro- 
visions of the stipulation and the recommendation. Thereafter, as 
recited in the motion to dismiss, increases in respondent’s rates and 
charges were granted from time to time due to increasing labor costs 
and decreased hog receipts at respondent’s stockyards, so that as of 
the present date the rates and charges effective at respondent’s stock- 
yards are the same as those which were in effect on November 27, 
1941. (The increases in respondent’s rates and charges, mentioned 
above, were authorized by orders entered on June 26, 1944, 3 A.D. 
491; and April 12, 1945, 4 A.D. 308.) 

The Production and Marketing Administration in its motion to 
dismiss avers that under prevailing economic conditions respondent’s 
rates and charges do not appear to be unreasonable, and that there- 
fore it seems proper that the proceeding should be dismissed. Prior 
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to the filing of the motion the respondent and the Production and 
Marketing Administration entered into a stipulation, filed with the 
hearing clerk on August 18, 1945, which provided, among other 
things, that (1) the report on audit of respondent’s books, as cor. 


rected, and (2) the inventory and appraisal of respondent’s property J 


theretofore made by the Agricultural Marketing Administration (the 
predecessor of the Food Distribution Administration), which audit | 


and inventory and appraisal are more specifically referred to in the} 


stipulation dated February 12, 1943, may be used in any future rate | 


proceeding which may be instituted against the respondent. 


For the reasons stated in the motion to dismiss, the proceeding is } 


dismissed, without prejudice, in accordance with the provisions of | 


the stipulation filed with the hearing clerk on August 18, 1945. 


(A. D. 1037) 
In re MARKET AGENCIES at the Union Stock Yards, Chicago, Illinois. P&S Doc. 
No. 402. Decided September 14, 1945. 
Dismissal of Petition for Modification of Rates and Charges 


Petition of market agencies for permission to file an amendment to their tariffs, 
making an additional charge in connection with the recently established 
50 cents per hundredweight cattle subsidy program of the Department, 
dismissed on the ground that respondents have not clearly and convince: 
ingly demonstrated the need for the charges proposed, and because the 
proposed tariff amendment is ambiguous as to whether the proposed 
charges are to be made upon all cattle or only upon cattle eligible for 


subsidy. 


Mr. John J. Curry for Production and Marketing Administration. Messrs. H., 
R. Park, D. L. Swanson, E. J. Callahan, and Andrew Olson, all of Chicago, 


Illinois, for respondents. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


DECISION AND ORDER ON PETITION FOR MODIFICATION 

The rates and charges of the market agencies at the Union Stock 
Yards, Chicago, Illinois, have been established under a series of 
orders issued under the Packers and Stockyards Act, 1921, the last 
of which was entered on June 1, 1945 (4 A.D. 449). 

The market agencies have petitioned for permission to file an 
amendment to their tariffs, making an additional charge for what 
they describe as new and unusual services rendered to sh’»pers in 
connection with the recently established 50 cents per hund -dweight 
cattle subsidy program of the Department. Notice of th petition 
was published in the Federal Register on August 11, 1945 (10 F.R. 
9965), but no objections were received. The proposed tariff amend- 
ment is as follows: 
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“EXTRA SERVICE CHARGES 
“The following extra service charges are applicable to each consignment, 
(except where specified to the contrary). 


“For additional services rendered in handling, sorting and selling, and 
in furnishing information, evidence, and/or certificate, or certificates, 
supporting cattle feeders claim for the 50 cents per hundred pounds subsidy 
provided by the Agriculture Adjustment Agency’s July 1, 1945, instructions 
based on the Commodity Credit Corporation’s offer to make beef cat- 
tle production payments, published in the June 14, 1945, Federal Register; 

“10¢ for each head of cattle-up to 50 head, plus 5¢ for each head over 
50 up to 100 head, plus 1¢ for each head over 100, with a minimum charge 
of 25¢ for each consignment.” 


The subsidy program is designed to stimulate the flow of cattle 
from the producer to the slaughterer by subsidy payments to the 
producer. The program is increasing the marketings of cattle and 
thus enhancing the returns of the respondents. Hence, any charge 
by respondents specifically made because of claimed extra services 
to shippers in connection with the subsidy program should be au- 
thorized in a proceeding of this kind only upon an unusually con- 
vincing demonstration of necessity. 

From the information submitted by the respondents, it is im- 
possible to ascertain the extent and cost of the services afforded 
that are beyond what is already required under the act and regula- 
tions and compensated for under the existing orders. Furthermore, 
the proposed tariff amendment is ambiguous as to whether the pro- 
posed charges are to be made upon all cattle or only upon cattle 
eligible for subsidy. We conclude that respondents have not clearly 
and convincingly demonstrated the need for the charges proposed 
and, accordingly, the petition is dismissed. 


(A. D. 1038) 


In re MARKET AGENCIES at Omaha Union Stock Yards, Omaha, Nebraska. P&S 
Doc. No. 143. Decided September 17, 1945. 


Dismissal of Petition for Modification of Rates and Charges 


Petition of market agencies for permission to file an amendment to their 
tariff. making an additional charge in connection with the recently estab- 
lished ; 40 cents per hundredweight cattle subsidy program of the Depart- 
ment, ‘tismissed on the ground that respondents have not clearly and 
convi»tingly demonstrated the need for the charges proposed, and because 
the proposed tariff amendment is ambiguous as to whether the proposed 
charges’ are to be made upon all cattle or only upon cattle eligible for 
subsidy. 


Mr. John B. Poindexter for Production and Marketing Administration. Messrs. 
A. D. Majors, Alexrander McKie, Jr., Joe McCleneghan, Jr., and Richard 
Van Ackeren, all of Omaha, Nebraska, for respondents. 
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Decision by Thomas J. Flavin, Assistant to the Secretary of Agri 
culture. 


DECISION AND ORDER ON PETITION FOR MODIFICATION 

The rates and charges of the market agencies at the Omaha 
Union Stock Yards, Omaha, Nebraska, have been established un- 
der a series of orders issued under the Packers and Stockyards 
Act, 1921, the last of which was entered on June 9, 1945 (4 A.D. 
451). 

The market agencies have petitioned for permission to file an 
amendment to their tariffs, making an additional charge for what 
they describe as new and unusual services rendered to shippers in 
connection with the recently established 50 cents per hundredweight 
cattle subsidy program of the Department. Notice of the petition 
was published in the Federal Register on September 1, 1945 (10 
F.R. 11257). Objections to the proposed charge were received from 
Edgar E. Ashton, Nebraska City, Nebraska, and-Oliver O, Olinger, 
Tekamah, Nebraska. The proposed tariff amendment is as follows: 


“EXTRA SERVICE CHARGE 


“When livestock upon which a livestock subsidy may be collected ap- 
pears upon an account of sale rendered by a market agency, a charge of 
50¢ shall be made for each entry appearing thereon covering livestock 
eligible for subsidy payment.” 


The subsidy program is designed to stimulate the flow of cattle 
from the producer to the slaughterer by subsidy payments to the 
producer. The program is increasing the marketings of cattle and 
thus enhancing the returns of the respondents. Hence, any charge 
by respondents specifically made because of claimed extra services 
to shippers in connection with the subsidy program should be au- 
thorized in a proceeding of this kind only upon an unusually 
convincing demonstration of necessity. 

From the information submitted by the respondents, it is im- 
possible to ascertain the extent and cost of the services afforded 
that are beyond what is already required under the act and regula- 
tions and compensated for under the existing orders. Furthermore, 
the proposed tariff amendment is ambiguous as to whether the pro- 
posed charge per entry upon the account of sale shall be made for 
each entry upon the account of sale or for each additional entry as 
a result of the subsidy program. We conclude that respondents 
have not clearly and convincingly demonstrated the need for the 
charges proposed and, accordingly, the petition is dismissed. 
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(A. D. 1039) 
In re St. Louis NATIONAL STOCKYARDS COMPANY. P&S Doc. No. 1246. Decided 
September 18, 1945. 
Denial of Motion for Reconsideration 


Motion for reconsideration of the order of April 21, 1945, to permit introduc- 
tion of the evidence excluded by the examiner, is denied, but respondent 
may argue the point in connection with argument on exceptions to the 
examiner’s report, or tentative order, which will issue as a result of the 
reopened hearing. 


Mr. John 8S. Griffin for Production and Marketing Administration. Messrs. M. 
W. Borders, of Kansas City, Missouri, and Frederic P. Lee, of Washington, 
D. C., for respondent. John J. Curry, Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
ORDER DENYING MOTION 

On April 21, 1945, an order (4 A.D. 311) was entered reopening 
this rate proceeding under the Packers and Stockyards Act, 1921. 
The order reopened the hearing for information on certain specified 
matters and in all other respects respondent’s applications for re- 
opening, rehearing, reconsideration, etc., were denied. At the re- 
opened hearing respondent sought to present evidence of the effect 
of changed economic conditions on reproduction cost new less de- 
preciation of respondent’s structures. The examiner denied re- 
spondent’s request to present evidence on this matter and also 
respondent’s request to keep the hearing open until the request was 
decided upon by the Secretary. 

On August 8, 1945, after the close of the reopened hearing, re- 
spondent filed a motion for reconsideration of the order of April 
21, 1945, to permit introduction of the evidence excluded by the 
examiner. The motion is denied. However, respondent may argue 
the point in connection with argument on exceptions to the ex- 
aminer’s report, or tentative order, which will issue as a result 
of the reopened hearing. 


(A. D. 1040) 


In re MARKET AGENCIES at the Sioux City Stock Yards, Sioux City, Iowa. 
P&S Doc. No. 308. Decided September 19, 1945. 


Dismissal of Petition for Modification of Rates and Charges 


Petition of market agencies for permission to file an amendment to their 
tariffs, making an additional charge in connection with the recently 
established cattle subsidy program, dismissed on the ground that respond- 
ents have not clearly and convincingly demonstrated the need for the 
charges proposed, and because the proposed tariff amendment is ambiguous 
as to whether the proposed charges are to be made upon all cattle or only 
upon cattle eligible for subsidy. 


. John J. Murray for Production and Marketing Administration. Mr. D. H. 
Cunningham, of Sioux City, Iowa, for respondents. 
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Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


DECISION AND ORDER ON PETITION FOR MODIFICATION 

The rates and charges of the market agencies at the Sioux City 
Stock Yards, Sioux City, Iowa, have been established under a series 
of orders issued under the Packers and Stockyards Act, 1921, the 
last of which was entered on June 29, 1945 (4 A.D. 462). 

The market agencies have petitioned for permission to file an 
amendment to their tariffs, making an additional charge for what 
they describe as new and unusual services rendered to shippers in 
connection with the recently established 50 cents per hundredweight 
cattle subsidy program of the Department. Notice of the petition 
was published in the Federal Register on August 29, 1945 (10 
F.R. 11076). Objection to the amount of the proposed charge was 
received from D. F. Scott, Atkinson, Nebraska. ‘The proposed 
tariff amendment is as follows: 

“EXTRA SERVICE CHARGES 
(Adding Paragraph 3) 
“When livestock upon which livestock subsidies may be collected are 
shown upon an Account Sale rendered by the market agencies subscribing 


to this petition, a charge of twenty-five (25) cents for each entry appear- 
ing thereon and eligible for subsidy shall be collected.” 


The subsidy program is designed to stimulate the flow of cattle 
from the producer to the slaughterer by subsidy payments to the 
producer. The program is increasing the marketings of cattle 
and thus enhancing the returns of the respondents. Hence, any 
charge by respondents specifically made because of claimed extra 
services to shippers in connection with the subsidy program should 
be authorized in a proceeding of this kind only upon an unusually 
convincing demonstration of necessity. 

From the information submitted by the respondents, it is im- 
possible to ascertain the extent and cost of the services afforded 
that are beyond what is already required under the act and regula- 
tions and compensated for under the existing orders. Further- 
more, the proposed tariff amendment is ambiguous as to whether 
the proposed charge per entry upon the account of sale shall be 
made for each entry upon the account of sale or for each additional 
entry as a result of the subsidy program. We conclude that re- 
spondents have not clearly and convincingly demonstrated the need 
for the charged proposed and, accordingly, the petition is dismissed, 
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(A. D. 1041) 


In re MARKET AGENCIES at the Sioux City Stock Yards, Sioux City, Iowa. 
P&S Doc. No. 308. Decided September 19, 1945. 


Petition for Modification of Rates and Charges Granted in Part on 
Basis of Changed Conditions 


Respondents’ petition for modification of the present Commission Tariff No. 
14 by increasing their selling charges for hogs, cattle and calves, and 
their buying charge for trucked-out bulls for slaughter granted as to re- 
quest on hog selling charges. Increases granted substantially same as 
increases requested but follow the pricing structure used in previous 
orders. Increases authorized only to and inciuding June 30, 1946, and no 
action taken with respect to any other increase in rates sought. 


. John J. Murray for Production and Marketing Administration. Mr. D. H. 
Cunningham and Market Agencies at Sioux City, Iowa, pro se. Mr. John 

B. Poindexter, Examiner. 
Decision by Thomas.J. Flavin, Assistant to the Secretary of Agri- 


culture. 


DISMISSAL OF PETITION FOR MODIFICATION OF PRIOR RATE ORDERS 

The rates and charges of the market agencies at the Sioux City 
Stock Yards, Sioux City, Iowa, have been established under a series 
of orders issued under the Packers and Stockyards Act, 1921, the 
last of which was entered on June 29, 1945 (4 A.D. 462). 

On May 30, 1945, respondents petitioned for a modification of 
their, present Commission Tariff No. 14 by increasing their selling 
charges for hogs, cattle and calves, and their buying charge for 
trucked-out bulls for immediate slaughter. The bases for respond- 
ent’s petition are listed in our order of June 29, 1945, referred to 
above. That order also recites that respondents agreed that the 
supplemental consent order of December 27, 1944 (3 A.D. 1070) be 
extended from June 30, 1945, for such time as might be necessary 
for determination of the action to be taken upon respondents’ petition 
for modification filed May 30, 1945. 

The information contained in the quarterly reports of respond- 
ents and official records of the Department discloses that, since the 
latter part of 1944, there has been a considerable decline in hog 
receipts. Respondents claim that unless some increase in the selling 
charges for hogs is authorized, some of the market agencies may be 
forced to discontinue operations at the stockyards. In view of 
the decline in hog receipts and the possible effects upon the market 
agencies, it is believed that the selling charges for hogs should be 
raised. However, respondents’ proposal does not use the same pric- 
ing structure used in the orders heretofore issued in this proceed- 
ing and would render useless such of the information furnished by 
respondents under the orders entered. Accordingly, putting re- 
spondents’ request on hog selling charges in the same form as that 
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heretofore used, the following charges are prescribed, which it is 
estimated will produce substantially the same revenues as the rates 
requested : 


Hoes 
One head and one head only 35 cents per head 
Consignments of more than one head 
Perel a0 MOOG. .- osc 2 sec aces pi meh Gea 28 cents per head 
Over 25 head 22 cents per head 


The decline in hog receipts appears to be of a temporary nature 
and the increase authorized extends only to and including June 
30, 1946. 

No action is taken at this time with respect to any other increase 
in rates sought by the petition for modification. 


(A. D. 1042) 


H. R. Dorrce v. Propucers Live STocK COMMISSION ASSOCIATION. P&S Doc. 
No. 1686. Decided September 25, 1945. 


Dismissal—Failure to Sustain Burden of Proof as to Violation of Act 


Since the burden of proof in this proceeding rests on the complainant to 
establish a violation of the act, and since he has failed to prove his 
claim by competent evidence, the complaint for reparation is dismissed. 


Mr. H. F. Doérge, of Chester, Illinois, pro se. Mr. H. D. Wright, of National 
Stock Yards, Illinois, for respondent. Mr. John B. Poindexter, Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 


culture. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 1940 ed. 181 e¢ seg.). On October 
13, 1944, the complainant, H. F. Doerge, Chester, Illinois, filed a 
claim for reparation against the respondent, Producers Live Stock 
Commission Association, alleging that on August 16, 1944, he shipped 
by truck 28 head of livestock, consisting of 14 cows, 2 heifers, and 
12 calves consigned to the respondent for sale on a commission basis 
and that the respondent rendered an accounting for the sum. of 
$1,365.07 upon the basis of the weights shown on the scale tickets 
issued by the St. Louis National Stock Yards Company for 10 cows, 
8 heifers, and 10 calves. The complainant then filed this claim for 
reparation for the sum of $400 alleging that the cattle should have 
weighed 2,000 pounds more than the weights shown on the scale 
tickets and that they should have been sold at a price two to three 
cents per pound higher than the price at which they were actually 
sold. In addition to his own affidavit, the complainant offered the 
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affidavits of two parties, to the effect that the cattle were in good 
shape at the time of shipment and that they should have brought 
“more money.” ‘The respondent filed an answer denying that there 
was any mishandling of the complainant’s livestock ; that the weights 
and prices shown on the scale tickets and account of sale were cor- 
rect. Neither party has requested an oral hearing. Accordingly, 
the proceeding has been decided on the basis of the shortened pro- 
cedure provided for under Section 202.53 of the rules of practice. 
The complainant did not file suggested findings of fact, conclusions, 
and order. The respondent has requested that the complaint be 
dismissed. 
FINDINGS OF FACT 

1. The complainant, H. F. Doerge, is an individual whose ad- 
dress is Chester, Illinois. 

2. The respondent, Producers Live Stock Commission Associa- 
tion, is registered under the act as a market agency, and at all times 
material herein was engaged in the business of buying and selling 
livestock on a commission basis at the St. Louis National Stock 
Yards, National Stock Yards, Illinois, posted by the Secretary of 
Agriculture as a stockyard within the meaning of the act (9 C.F.R. 
204.1). 

3. On August 16, 1944, the complainant shipped by truck 28 
head of cattle to the respondent at the St. Louis National Stock 
Yards for sale on a commission basis. 

4. The respondent received the 28 head of livestock from the 
St. Louis National Stock Yards Company late in the afternoon of 
August 16 and on August 17, 1944, sold them for complainant and 
accounted to him on the basis of the weights recorded on the scale 
tickets issued by the St. Louis National Stock Yards Company. 

5. The 28 head of livestock were sold by respondent for the ac- 
count of complainant at the market prices prevailing at the St. 
Louis National Stock Yards on August 17, 1944, for the particular 
type and grade of livestock sold. 

6. The complainant’s livestock were not mixed with other live- 
stock by the respondent. 

7. The complaint was filed within 90 days from the date the 
cause of action accrued. 


CONCLUSIONS 
The complainant has failed to establish by competent evidence 
that the respondent did not make an accounting on the basis of the 
true and correct weight of the complainant’s livestock or that they 
were sold by the respondent at a price less than their full fair 
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market value on the date of sale. The burden of proof rests op 
the complainant in this proceeding and since he has failed to sus. 
tain it, the complaint should be dismissed. 


ORDER 
The complaint against the respondent is hereby dismissed. Copies 
hereof shall be served upon the parties by registered mail or in 
person and, except as to service, this order shall become effective 
15 days after its date. 


(A. D. 1043) 


In re JOYCE COMMISSION CoMPANY. P&S Doc. No. 1715. Decided September 
27, 1945. 


Consent Order—Suspension of Registration 


By consent of the parties, the registration of respondent, a market agency, is 
suspended until further order of the Secretary. 


Mr. John B. Poindexter for complainant. Mr. John W. Joyce for respondent. 
Mr. John J. Murray, Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
CONSENT ORDER 

On July 10, 1945, the Office of Marketing Services, which then 
administered the Packers and Stockyards Act, 1921 (7 U.S.C. 181 
et seq.), filed a complaint against the respondent, Joyce Commis- 
sion Company, alleging that it was a corporation registered as a 
market agency at the St. Paul Union Stockyards, South St. Paul, 
Minnesota, a stockyard posted as subject to the act, and that it was 
insolvent in that it was unable to meet its current obligations. On 
July 31 respondent filed an answer, denying that it was insolvent 
but stating that its stockholders had voted to discontinue its opera- 
tions until sometime after the war, and suggesting that this proceed- 
ing might be settled by stipulation. On August 14 respondent filed 
a further answer, agreeing that its registration might be cancelled 
or revoked until further order of the Secretary. On September 19, 
1945, the Production and Marketing Administration, which now ad- 
ministers the act, recommended that a suspension order should be 
issued under section 202.5(b) of the applicable rules of practice (9 
CFR, Cum. and 1943 Supps., Part 202). On September 24 the 
examiner certified the matter to this office, where this order has 
been prepared. 

Pursuant to the consent of the parties, respondent’s registration 
is suspended, effective on the tenth day after this date, until further 
order in this proceeding. Copies hereof shall be served. 
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(A. D. 1044) 


In re MARKET AGENCIES at the Sioux City Stock Yards, Sioux City, Iowa. P&S 
Doc. No. 308. Decided September 28, 1945. 


Petition for Modification of Rates and Charges Granted in Part on 
Basis of Changed Conditions 


Respondents’ petition for modification of the present Commission Tariff No. 
14 by increasing selling charges for hogs, cattle, and calves and the 
buying charge for trucked-out bulls for immediate slaughter granted 
as to cattle and calves. Increase granted less than increases re- 
quested and follow different pricing structure. Increases are only 
authorized to and including June 30, 1946, and no action taken with re- 
spect to slaughter bulls. Increases in hog selling rates previously granted. 


Mr. John J. Murray for Production and Marketing Administration. Mr. D. H. 
Cunningham, of Sioux City, Iowa, for respondents. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
ORDER ON PETITION FOR MODIFICATION 
On September 19, 1945, an order was entered in this proceeding 


granting in part respondents’ petition for modification filed May 
30, 1945. Respondents sought to increase their selling charges for 
hogs, cattle and calves, and their buying charge for trucked-out 
bulls for immediate slaughter. The order of September 19, 1945, 


permitted increased selling charges for hogs but took no action on 


the other increases sought. 

The Production and Marketing Administration, on September 26, 
1945, filed an amended answer to the petition recommending in- 
creased selling charges for calves and cattle, to be effective until 
June 30, 1946. 

By telegram, respondents have indicated their acceptance of the 
recommended increases. The amended answer also recommends that 
no action be taken at this time on respondent’s request for increased 
charges on trucked-out bulls for immediate slaughter due to lack 
of information. 

ORDER 

Respondents shall file and publish a tariff, which may become 
effective October 1, 1945, containing the following rates and charges 
for selling cattle and calves. 

CALVES 
One head and. otie. bead only=_..2 26.2.2 5254..-52x5s 50¢ per head 
Consignments of more than one head: 
First 15 head 40¢ per head 
Over 15 head 3 per head 
CATTLE 
One bead and one head ily. ....<~- +24 -sc ss nscas 90¢ per head 
Consignments of more than one head: 
First 15 head ¢ per head 
Over 15 head 5¢ per head 
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These rates and charges shall extend only until June 30, 1946. No 
action is taken on respondents’ remaining requests for increased rates, 


(A. D. 1045) 


In re Sioux City Stock YARDS COMPANY. P&S Doc. No. 425. Decided September 
28, 1945. 


Order on Petition for Modification of Prior Rate Order—Waiver of 
Usual Notices 


Order entered November 27, 1942, is reinstated and respondent shall file and 
publish a schedule containing rates and charges prescribed in that order, 
and the usual notice is waived so that the schedule may become effective 
on one day’s notice in view of the necessity for relief shown by respondent. 


Mr. John B. Poindexter for Production and Marketing Administration. Mr. 
Haskell Donoho, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. | 


ORDER ON PETITION FOR MODIFICATION OF ORDER 

On March 6, 1945, an order was entered in this proceeding re- 
ducing the rates then being charged by respondent pursuant to prior 
orders entered. On June 26, 1945, respondent filed a petition for 
modification of the order of March 6, 1945, and on September 20, 
1945, respondent filed a supplemental petition. Respondent asked 
for temporary relief from the order of March 6, 1945, pending a de 
novo investigation of respondent’s existing rate structure. The tem- 
porary relief requested is a restoration of the rates existing imme- 
diately prior to the order of March 6, 1945. These rates were pre- 
scribed by an ordet entered November 27, 1942. On September 27, 
1945, the Livestock Branch, Production and Marketing Adminis- 
tration filed an answer stating that the data and information sub- 
mitted by respondent in its supplemental petition would indicate 
that the temporary relief sought should be granted but that no 
permanent relief should be determined until after a more thorough 
investigation. Accordingly, it would seem appropriate to reinstate 
the rates prescribed by the order of November 27, 1942. 


ORDER 
The order entered November 27, 1942, is reinstated and respondent 
shall file and publish a schedule containing the rates and charges 
prescribed in that order. However, in view of the necessity for 
relief shown by respondent, the usual notice is waived and the 
schedule may become effective on one day’s notice. 
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(A. D. 1046) 


C. R. HARKER v. UNION STOCK YARD AND TRANSIT COMPANY. P&S Doc. No. 1709. 
Decided September 28, 1945. 


Dismissal—Consent of Parties 


In view of the action taken by the parties to dismiss the proceeding as shown 
by their stipulation, the complaint herein is dismissed. 


Mr. B. F. Kinne, of Winston, Strawn & Shaw, Chicago, Illinois, for respondent. 
Mr. John T. McGrath, Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


ORDER OF DISMISSAL 

On March 15, 1945, C. R. Harker of Mineral Point, Wisconsin, 
filed a complaint against the Union Stock Yard and Transit Com- 
pany, Union Stock Yards, Chicago, Tllinois, under the Packers and 
Stockyards Act 1921, as amended (7 U.S.C. 1940 ed. 181), seeking ¢ 
reparation in the sum of $183.60 for having failed to render ade- — 
quate and proper stockyard services, in that respondent was respon- 
sible for complainant’s failure to receive returns for one bull de- 
livered to respondent on February 14, 1945, as part of a consignment 
from complainant to Stafford Brothers, Union Stock Yards, Chicago, 
Illinois. Respondent answered denying liability and alleging that 
it delivered the animal in question to Stafford Brothers, the con- 
signee, on February 1, 1945. 

The complainant failed to appear or to have counsel or other rep- 
resentative present at the hearing held on July 27, 1945, before John 
T. McGrath, Office of the Solicitor, who was designated as examiner 
on July 7, 1945, and did not submit proof in support of his com- 
plaint in any manner afforded under the rules of practice. The re- 
spondent appeared through its attorneys Winston, Strawn & Shaw 
by B. F. Kinne. The respondent did not present evidence before the 
examiner. 

On July 30, 1945, the examiner received a letter from the respond- 
ent’s attorneys, enclosing a stipulation dated July 26, 1945, signed 
by the complainant and by the respondent through its attorneys, to 
dismiss the proceedings as to respondent and to withdraw the com- 
plaint. 

In view of the action taken by the parties as shown by their 
stipulation, the complaint herein is dismissed. 
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(A. D. 1047) 


In re Fort WAYNE UNIoN Stock Yarps, INc., and certain individuals doing 
business as KENNETT-MuRRAY COMPANY and also KENNETT, MURRAY & WHIT- 
ING. P&S Doc. No. 1705. Decided September 28, 1945. 


Consent Order—Cease and Desist—Violation of Act 


Where respondents admitted violations of the act by discriminating against 
patrons of its stockyards company in respect to the furnishing of weigh- 
ing services, refusing to render reasonable stockyard services without 
discrimination, a cease and desist order consented to by respondents and 
recommended by complainant will be issued against respondents. 


Mr. Richard F. Roche for complainant. Mr. Willard Shambaugh, of Fort 
Wayne, Indiana, for respondents. Mr. John B. Poindexter, Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agqri- 

culture. 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted on May 22, 1945, 
by a complaint filed by the Office of Marketing Services, now the 
Production and Marketing Administration, the complainant. The 
respondent, Fort Wayne Union Stock Yards Company, Inc., a reg- 
istered stockyard and respondents P. R. Whiting, President of the 
stockyard company, R. J. Colina, Vice-President of the stockyard 
company, C. W. Brooks, W. B. Brooks, J. T. Brown, Jr., J. H. 
Card, J. M. Flanigen, J. H. Gilby, Sr., H. J. Hennessy, G. W. Hicks, 
Albert R. Hostetter, A. V. Johnson, J. S. Jones, J. E. McCampbell, 
R. H. McCampbell, Clem Mendleson, T. L. Murray, W. K. Oyler, 
C. J. Renard, J. M. Seabolt, M. B. Shackleford, K. N. Soeder, P. B. 
Stewart, and J. A. Wehinger, doing business as Kennett-Murray 
Company and also doing business as Kennett, Murray & Whiting, 
live-stock dealer at the Fort Wayne Union Stock Yards, Fort Wayne, 
Indiana, were charged with engaging in and using unfair, unjustly 
discriminatory and deceptive practices by refusing to weigh hogs 
to purchasers other than the respondent dealer in violation of the 
act and regulations. 

The respondents filed an answer in which they admitted generally 
the allegations of the order of inquiry but sought to avoid the charges 
on the grounds that during the emergency resulting from a scarcity 
of hogs, it was necessary to allocate those received amongst regular 
patrons of the stockyard. 

A hearing was held in Fort Wayne, Indiana, on September 5, 1945, 
before Frank A. Gallagher of the Chicago office, Office of the Solici- 
tor, as Examiner. Richard F. Roche, of ‘the same office, appeared 
for complainant. The respondents were represented by Willard 
Shambaugh of Fort Wayne. 
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When the hearing was opened the attorney for the complainant 
announced that the parties had agreed on a stipulation of facts and 
requested and was granted permission to read the stipulation into 
the record. By the stipulation, the respondents admitted the viola- 
tions charged in the order of inquiry and the parties agreed to the 
entry of a cease and desist order against the respondents as herein- 
after provided. The parties also waived the filing of proposed find- 
ings of fact, conclusions and orders and the filing of exceptions 
to an examiner’s report recommending issuance of an order in con- 
formity with the stipulation. The examiner having filed such re- 
port no further action is required preliminary to issuance of a final 
order. 

FINDINGS OF FACT 

1. The respondent, Fort Wayne Union Stock Yards Company, 
Inc. (hereinafter referred to as the respondent stockyard), a cor- 
poration, operates the Fort Wayne Union Stock Yards at Fort 
Wayne, Indiana (hereinafter referred to as the stockyard), which 
has been posted as a stockyard subject to the act. 

2. The respondents P. R. Whiting, R. J. Colina, C. W. Brooks, 
W. D. Brooks, J. T. Brown, Jr., J. H. Card, J. M. Flanigen, J. H. 
Gilby, Sr., H. J. Hennessy, G. W. Hicks, Albert R. Hostetter, A. V. 
Johnson, J. S. Jones, J. E. McCampbell, R. H. McCampbell, Clem 
Mendleson, T. L. Murray, W. K. Oyler, C. J. Renard, J. M. Seabolt, 
M. B. Shackleford, K. N. Soeder, P. B. Stewart, and J. A. Wehinger, 
doing business as Kennett-Murray Company and also doing business 
as Kennett, Murray & Whiting (hereinafter referred to as the re- 
spondent dealer), at all times material herein were registered as a 
dealer under the act and were engaged in the business of buying and 
selling livestock for their own account at the stockyard. 

3. On April 19, 1945, an employee of the respondent stockyard 
refused to weigh four rough hogs and one boar consigned to the 
Producers Commission Association for sale on a commission basis 
after learning that the hogs were to be sold to Daniel Brothers, but 


subsequently the said hogs were weighed to Kennett, Murray & Whit- 


ing by the respondent stockyard’s employees. 

4. On April 19, 1945, an employee of the respondent stockyard 
refused to weigh five hogs owned by George Felger when Russell 
Hiatt, a salesman for the Producers Commission Association, in- 
formed the employee of the respondent stockyard that the hogs were 
to be sold to the Speedway Market. 

5. On April 19, 1945, an employee of the respondent stockyard 
refused to weigh eight straight hogs and five rough hogs owned by 
Roy Wilson when the employee was told by Russell Hiatt, salesman 
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for the Producers Commission Association, that the said hogs would 
be sold to the Marhoefer Packing Company. 

6. On April 20, 1945, an employee of the respondent stockyard 
refused to weigh twenty-one hogs delivered to the Producers Com- 
mission Association for sale at the stockyard on a commission basis, 
but subsequently the hogs were weighed to Kennett, Murray & 
Whiting by the respondent stockyard’s employees. 

7. On April 20, 1945, an employee of the respondent stockyard, 
after questioning Russell Hiatt, salesman for the Producers Commis- 
sion Association, as to whom twenty-one hogs consigned by Marvin 
* Pepple to the Producers Commission Association for sale on a com- 
mission basis had been sold, learned that the animals had been sold 
to the Marhoefer Packing Company and thereafter refused to weigh 
the animals on the respondent stockyard’s scales. Subsequently, the 
said twenty-one hogs were weighed on the respondent stockyard’s 
scales to Kennett, Murray & Whiting. 

8. On April 20, 1945, the respondent stockyard’s employees re- 
moved from the scales without weighing five Hampshire hogs owned 
by Earl Bromer and consigned to the Producers Commission As- 
sociation for sale on a commission basis. The said hogs had been 
placed on the respondent stockyard’s scales at the instance of Rus- 
sell Hiatt, salesman for the Producers Commission Association, who 
had sold the hogs to Roy M. Wilson. The said hogs were subse- 
quently weighed to Kennett, Murray & Whiting on the respondent 
stockyard’s scales. 

9. On April 21, 1945, an employee of the respondent stockyard 
after learning that three hogs owned by Carlisle Smith and con- 
signed to the Producers Commission Association for sale on a com- 
mission basis had been sold to Daniel Brothers, refused to weigh 
the animals to Daniel Brothers but subsequently respondent stock- 
yard weighed the said three hogs to Kennett, Murray & Whiting on 
its scales. 

10. On April 21, 1945, an employee of respondent stockyard, 
after questioning Russell Hiatt, salesman for the Producers Com- 
mission Association, as to whom twenty-three hogs belonging. to 
Freddie Fuelling had been sold, learned that the hogs had been 
sold to the Marhoefer Packing Company and thereafter refused to 
weigh the hogs to the Marhoefer Packing Company but said the 
hogs could be weighed te Kennett, Murray & Whitin. The hos 
were subsequently weighed to Kennett, Murray & Whiting on the 
respondent stockyard’s scales. 

11. On April 24, 1945, respondent stockyard’s weigher refused 
to weigh nineteen hogs consigned by Rhoades Brothers to the Pro- 
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ducers Commission Association for sale on a commission basis, which 
hogs had been sold to the Marhoefer Packing Company. The hogs 
were removed from the scale and subsequently the same weigher 
weighed the said hogs to Kennett, Murray & Whiting on respondent 
stockyard’s scales. 

12. On April 26, 1945, the respondent stockyard’s weigher re- 
fused to weigh twenty-two hogs belonging to Robert Updike which 
hogs had been sold for Robert Updike on a commission basis by the 
Producers Commission Association to the Marhoefer Packing Com- 
pany. Russell Hiatt, salesman for the said Association, inquired 
of said weigher whether the hogs could be weighed to Kennett, Mur- 
ray & Whiting and subsequently the hogs were weighed to Kennett, 
Murray & Whiting on respondent stockyard’s scales. 

13. On April 26, 1945, an employee of the respondent stockyard 
refused to permit six hogs consigned to the Producers Commission 
Association by Dan Barham for sale on a commission basis to be 
weighed to “Speedway” and subsequently the hogs were weighed to 
Kennett, Murray and Whiting on respondent stockyard’s scales. 

14. At divers times during the period from January 1, 1945, 
to May 22, 1945, the respondent stockyard, acting through its officers 
and employees, refused to weigh hogs on the stockyard scales unless 
the hogs were to be weighed to Kennett, Murray & Whiting. 

15. P. R. Whiting, president of the Fort Wayne Union Stock 
Yards Company, Inc., and a partner in the Kennett-Murray Com- 
pany partnership as well as a partner in the Kennett, Murray & 
Whiting partnership, instructed the employees of the respondent 
stockyard to refuse to weigh hogs to purchasers other than Kennett, 
Murray & Whiting. 

16. P. R. Whiting, a partner in Kennett-Murray Company and 
a partner in Kennett, Murray & Whiting, owns 450 shares of the 
1,500 outstanding shares of common stock in the Fort Wayne Union 
Stock Yards Company, Inc., and is president of that corporation. 

17. R. J. Colina, a partner in Kennett-Murray Company and a 
partner in Kennett, Murray & Whiting, is vice-president of the 
Fort Wayne Union Stock Yards Company, Inc. 

18. Kennett-Murray Company owns 450 shares of the 1,500 out- 
standing shares of common stock of the Fort Wayne Union Stock 
Yards Company, Inc. 

CONCLUSIONS 

Respondents’ acts constituted violations of the act and the regula- 
tions thereunder, authorizing issuance of the cease and desist order 
consented to by respondents and recommended by complainant. Such 
order should be issued. 
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ORDER 

Respondent stockyard shall cease and desist from: (1) discrimi- 
nating against patrons of the stockyards company in respect to the 
furnishing of weighing services at the Fort Wayne Union Stock- 
yards; (2) refusing upon reasonable request, without discrimina- 
tion, reasonable stockyard services, including weighing services, at 
the Fort Wayne Union Stockyards. 

Respondents shall cease and desist from: (1) directing or causing 
employees of respondent stockyard to refuse to weigh hogs to any 
proper purchasers of livestock; (2) discriminating or causing dis- 
crimination in favor of any of the respondents in connection with 
the rendering of stockyard services. 

Copies hereof shall be served upon the parties. Except as to 
service, this order shall become effective on October 3, 1945. 


(A. D. 1048) 


CHARLES W. LINGENFELTER v. B. & G. Fruit COMPANY. PACA Doc. No. 4447. 
Decided September 4, 1945. 


Unlawful Rejection of Shipment—Agreed Price Reduction as 
Creating New Contract of Sale 


Where respondent refused to accept the peaches upon arrival at destination 
because of late arrival and it is disputed whether a new contract was 
entered into between respondent and complainant for a reduction in price, 
it is held that the evidence supports complainant’s contention that a 
hew contract was made at a lower price after respondent had inspected 
the peaches; that respondent’s actions indicated an acceptance of the 
peaches; that its subsequent rejection was without reasonable cause; 
and reparation should be awarded complainant for the loss sustained on 


resale. 
Transaction Constituting Interstate Commerce 


A transaction relating to a shipment originating in one state with the ex- 
pectation of the parties that the shipment would end its transit in another 
state, constitutes a transaction in interstate commerce. 


Acceptance—Unlawful Rejection 


The actions of the buyer in stating to the truck driver that it was taking 
the peaches, in arranging for overnight parking of the truck, and in- 
structing the driver to be back the next morning for unloading and of- 
fering the peaches for sale, held inconsistent with a rejection of the 
produce and constitute an acceptance. 


Inspection—Implied Warranty as to Defects 


Where peaches were inspected by the buyer at destination before purchase 
there is no implied warranty as regards defects which such inspection 
ought to have revealed. 

Shultz & Fahy, of Rockford, Illinois, for complainant. Mr. Frank A. Clark and 
Mr. T. A. Prather, of Rockford, Illinois, for respondent. Mr. Richard F. 
Roche, Examiner. 





& | 

cau 
ant 

day 
pla 

134 

the 

Ro 
ans 
ent. 
the 

of 
on 

pla: 
Rox 
aces 
pos: 
T 
by « 
Elb 
for 
con 
is d 
era 
tenc 
trac 
Roc 
arri 
to 1 
to n 
be ¢ 
sami 
the | 
tion 
$3.5: 
price 


A. D. 1048 LINGENFELTER v. B. & G. FRUIT COMPANY 753 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PRELIMINARY STATEMENT 

On November 8, 1944, the complainant Charles W. Lingenfelter 
filed a formal complaint under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.), seeking an award 
of reparation in the amount of $1,060.33 against the respondent B. 
& G. Fruit Company for the alleged rejection without reasonable 
cause of a truckload of peaches sold to respondent by the complain- 
ant. The complaint contains the following allegations: On the 2nd 
day of August 1944, in the course of interstate commerce, the com- 
plainant sold by telephone, a truckload of Arkansas Commercial 
144” up Elberta peaches, a perishable agricultural commodity, to 
the respondent at an agreed price of $3.90 per bushel delivered 
Rockford, Illinois, said shipment having originated at Wynn, Ark- 
ansas. When the peaches were tendered at Rockford, the respond- 
ent, by telephone, informed the complainant that inspection showed’ 
the peaches to be all right but that acceptance was refused because 
of delayed delivery. ‘Thereafter, as a result of negotiations carried 
on over the telephone, the respondent agreed to pay and the com- 
plainant agreed to accept for said peaches $3.55 per bushel delivered 
Rockford, Illinois. The following morning the respondent refused 
acceptance and the complainant was compelled to make other dis- 
position of the peaches at a loss in the amount claimed. 

The respondent filed an answer denying the contract as alleged 
by complainant but admitting the purchase in transit of U. S. No. 1 
Elberta peaches, 134” or larger, the same to be delivered in Rock- 
ford, Illinois, for the morning market of August 3, 1944, in good 
condition and as represented, at the then current market price. It 
is denied that the peaches shipped were of the kind and quality and 
grade called for in the contract of sale and that the peaches were 
tendered to the respondent at Rockford in compliance with the con- 
tract of sale. Respondent alleges that the shipment arrived in 
Rockford at about 4:20 p.m., on August 3 and because of the late 
arrival and because the baskets were wired and tied, it was unable 
to inspect the peaches, but from what inspection respondent was able 
to make it informed the driver of the truck the peaches would not 
The respondent telephoned the complainant to the 
same effect. Respondent denies reporting that inspection showed 
the peaches to be all right and alleges that in the course of conversa- 
tion with the complainant, the complainant offered the peaches for 
$3.55 per bushel and the respondent agreed to take them at that 
price if on further inspection they were found to be of the grade, 


be accepted. 





754 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 1048 


quality and condition represented. Respondent further alleges that 
the inspection on August 4, at about 7 a.m., showed the peaches 
to be affected with disease and rotten and it advised the complainant 
of the result of the inspection and refused to accept the load. Re- 
spondent denies any violation of section 2 of the act; denies that the 
complainant suffered loss on account of respondent’s refusal to ac- 
cept the peaches and alleges that respondent had the right to refuse 
acceptance. Respondent requested an oral hearing. 

An oral hearing was held at Rockford, Illinois, on May 25, 1945. 
Both parties were represented by counsel. 

It is undisputed that respondent refused to accept the peaches 
upon arrival at Rockford on the afternoon of August 3, and that 
the parties then, in a telephone conversation, entered into negotia- 
tions resulting in a new agreement. The terms and conditions of 
this new agreement are in dispute. 

The complainant testified as follows: After the peaches arrived 
at destination, Sam Goldberg, a partner in respondent company, 
talked to him by telephone and stated he had another load of peaches 
arriving the next morning and couldn’t handle two loads to ad- 
vantage. Goldberg stated he couldn’t use the peaches at the price 
billed of $3.90 and suggested that the complainant sell them some 
place else. Goldberg said that he inspected the peaches. During 
the conversation Goldberg offered the complainant $3.25 per bushel, 
which the complainant refused to accept, and made a counter offer 
of $3.60 per bushel. After further negotiations an agreement was 
reached whereby the complainant sold the peaches to the respondent 
for $3.55 per bushel, delivered Rockford. He asked Goldberg if he 
would unload and give the driver a check and Goldberg said that 
he would. 

Sam Goldberg testified that when the peaches arrived he told 
one Nathan Dermer, the respondent’s general manager, to look at 
them. Goldberg looked at one basket, but Dermer looked at several 
and warned him the peaches were diseased. He then called the 
complainant and said the peaches were unsatisfactory and he couldn’t 
use them. The complainant asked him whether he could dispose of 
them the next morning. He told the complainant he had buyers 
coming around and maybe he could get rid of them but he wouldn’t 
gamble on taking them himself for the next day. The complainant 
then left the peaches with the respondent to be sold for the com- 
plainant. Goldberg testified he did not agree to purchase the peaches 
for $3.55 per bushel. He stated that the following morning several 
prospective buyers examined the peaches and refused to buy. He 
also examined them himself and found them badly decayed follow- 
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ing which he called the complainant on the tedephone and refused 
to accept. On cross-examination Goldberg stated that he did not 
say on the afternoon of August 3 that he was willing to pay for 
the peaches on that day nor any subsequent time. 

The testimony of Goldberg is inconsistent with paragraph 6 of 
the respondent’s verified answer signed by Goldberg which “states 
the fact to be that he told the complainant, after the complainant 
offered to accept $3.55 per bushel for the peaches, that he would 
be willing to pay that amount for the peaches if on further in- 
spection of the peaches he found them to be of the grade, quality and 
in condition that the complainant represented. Respondent avers 
that on further inspection of the peaches on the morning of August 
4, 1944, at about 7 a.m., he found the peaches to be affected with 
disease and rotten to the extent aforementioned and that respondent 
promptly after the inspection of the peaches on August 4, 1944, 
advised the complainant of the findings of his inspection and re- 
fused to accept the load.” If, as Goldberg testified, the agreement 
reached on the afternoon of August 3 was that respondent was to 
sell the peaches for the complainant, he would have no reason to 
call up on the morning of August 4 and complain of their condi- 
tion and refuse them. He had previously refused acceptance under 
the contract of August 2, 1944, and the fact that he called up on 
the morning of the 4th and again refused acceptance, substantiates 
the testimony of the complainant at least to the extent of establish- 
ing that a new contract of purchase and sale was entered into dur- 
ing the telephone conversation of the afternoon of August 3. 

The truck driver, C. W. Pate, testified that upon arrival of the 
peaches on the afternoon of August 3, Sam Goldberg made an in- 
spection covering about one-fourth of the load, looking at 8 or 10 
baskets from different parts of the load. The witness unwired the 
baskets to enable Goldberg to inspect as many as he cared to do. 
The witness stated about half the baskets inspected by Goldberg 
had a few soft peaches in them but they were marketable at that time. 
Goldberg is said to have stated that he couldn’t use them because 
there were too many soft peaches. After Goldberg finished talking 
to the complainant on the telephone he told the witness he was tak- 
ing the peaches but they couldn’t be unloaded until morning because 
he didn’t have the help or time. Goldberg then arranged for him 
to park the truck in a filling station overnight and said, “I will 
unload you in the morning at 7 o’clock”. The weather was very 
hot the night of August 3. The next morning about 15 bushels were 
unloaded and then Sam Goldberg said he didn’t want any more 
and called the complainant and refused the peaches. The peaches 
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on the morning of the 4th were bady deteriorated and in the opinion 
of the witness were not marketable. 

Several witnesses called by the respondent testified they examined 
the peaches on the morning of the 4th as prospective purchasers but 
did not buy because of their deteriorated condition. Two of these 
witnesses said the respondent offered the peaches to them for sale. 
Nathan Dermer, general manager for the respondent also testified 
that the respondent offered the peaches for sale to the local dealers, 

There was substantial testimony to the effect that the deteriora- 
tion in the peaches was due to a brown or dry rot which develops 
rapidly in warm weather but is retarded by cool weather or re- 
frigeration. 

FINDINGS OF FACT 

1. The complainant Charles W. Lingenfelter is an individual 
whose address is Anna, Illinois. At the time of the transaction in- 
volved herein he was licensed under the act. 

2. The respondent is a partnership consisting of S. H. Goldberg 
and Henrietta L. Goldberg doing business as the B. & G. Fruit 
Company whose address is 118 N. Water Street, Rockford, Illinois. 
At the time of the transaction involved herein respondent was li- 
censed under the act. 

3. On August 2, 1944, the complainant by telephone sold to the 
respondent 357 bushels, 134 inch up Elberta peaches at a price of 
$3.90 per bushel, a total purchase price of $1,392.30 delivered 
Rockford, Illinois, delivery to be made in time for the morning 
market of August 3. The peaches at the time of sale were in transit 
in interstate commerce, the shipment originating at Wynn, Arkansas, 
on August 1, 1944. ‘The complainant issued to the respondent a 
bill of sale covering the purchase of said peaches and gave it to the 
truck driver who was transporting the peaches for delivery to the 
respondent. 

4. The truck in which the peaches were being transported broke 
down during the early morning of August 3, 1944, and the peaches 
did not arrive at Rockford, Illinois, until 4:20 p.m., August 3, 1944, 
too late to be sold on the market on that day. 

5. Upon arrival of the peaches at destination Sam Goldberg, 
one of the respondent partners inspected them. Nathan Dermer, 


general manager for the respondent, also inspected them and re- 
ported the result of his inspection to Sam Goldberg. These inspec- 
tions were sufficiently extensive to reveal to the respondent the con- 
dition of the peaches. The peaches at the time showed evidence of 
decay. 

6. After the peaches had been inspected by Sam Goldberg and 
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by the respondent’s general manager on the afternoon of August 3, 
1944, Sam Goldberg informed the complainant by telephone of the 
late arrival of the peaches and that he refused to accept them, sug- 
gesting to the complainant that they be disposed of elsewhere. In 


the course of an ensuing telephone conversation, the complainant 


and Goldberg entered into negotiations which resulted in an agree- 
ment between the parties whereby the respondent purchased said 
peaches at a price of $3.55 per bushel delivered Rockford, Illinois, 


the peaches to be unloaded and the respondent to deliver a check 
in payment therefor to the driver of the truck, 

7. Thereafter Goldberg informed the driver of the truck that 
he was taking the peaches but that it was too late to unload as no 
help was available and he then made arrangements whereby the 
load was left on a parking lot for the night with instructions to the 
driver that he have the peaches back at the respondent’s premises 
for unloading at 7 a.m. the following morning. 

8. August 3, 1944, was an extremely warm day and the heat 
continued throughout the night. The truck in which the peaches 
were loaded had solid sides and the baskets were loaded three tiers 
below the body line and one above. A minimum of ventilation was 
thus afforded to the major part of the load and created a condition 
conducive to rapid deterioration of the peaches. 

9. On the morning of August 4, the respondent unloaded several 
baskets of the peaches and offered them for sale to prospective cus- 
tomers. The peaches had deteriorated badly during the night and 
the customers refused to buy. Sam Goldberg, acting for respondent, 
then called the complainant by telephone and advised complainant 
that he refused to accept delivery and offered to try to dispose of the 
peaches for the complainant’s account. The complainant advised 
Goldberg he was holding him to the contract and unless the peaches 
were accepted they would be disposed of elsewhere for the respond- 
ent’s account. 

10. Upon the respondent’s refusal to accept the peaches on the 
morning of August 4, 1944, the complainant left 15 bushels which 
had been unloaded at the premises of the respondent and after try- 
ing unsuccessfully to sell the balance in Rockford, diverted them to 
Chicago, where they were sold for a net amount of $199.92. The 
account of the respondent was credited with two bushels at $3.55 
each, which were lost by the driver. 

11. The respondent has not questioned the reasonableness of the 
amount realized upon sale of the peaches in Chicago and from the 
condition of the peaches as revealed upon inspection on the morning 
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of August 4, it satisfactorily appears that the amount realized upon 
the sale of said peaches represented their then true market value. 

12.. The formal complaint was filed on November 8, 1944, which 
was within nine months after August 4, 1944, when the alleged 
cause of action accrued. 


CONCLUSIONS 

Since the transaction herein involved related to a shipment of 
peaches originating in Arkansas, and it was the expectation of the 
parties that the shipment would end its transit after purchase in 
Rockford, Illinois, such transaction was in interstate commerce (7 
U.S.C. 1940 ed. 499a (3) and (8)). 

The respondent refused acceptance of the peaches when tendered 
under the contract of August 2, 1944, and the complainant has not 
disputed the respondent’s right to do so. The rights of the parties 
under such contract are therefore not in issue. 

The testimony of both parties has established that a new agree- 
ment for disposition of the peaches was reached subsequent to ar- 
rival at destination on the afternoon of August 3. Since it has been 
found that under this new agreement the respondent purchased the 
peaches at a price of $3.55 per bushel delivered Rockford, the rights 
of the parties must be considered in the light of the circumstances 
then existing. The respondent at the time of the new agreement had 
inspected the peaches, knew their condition and bargained for and 
purchased them at a reduced price on a delivered basis. They had 
been inspected by the buyer so there was no implied warranty as 
regards defects which such inspection ought to have revealed. So 
far as the complainant was concerned the sale was completed when 
made. The actions of the respondent in stating to the truck driver 
that it was taking the peaches, in arranging for overnight parking 
of the truck, in instructing the driver to be back the next morning 
for unloading, and in offering the peaches for sale, were inconsistent 
with a rejection of the produce and amounted to an acceptance. 
Therefore the subsequent action of the respondent in refusing to 
accept constituted a rejection without reasonable cause in violation 
of section 2 of the act for which the complainant is entitled to repara- 
tion. Western Fruit Growers, Inc. v. Beilman Produce Company, 
4 A.D. 334. 

The driver lost two bushels of the peaches and the respondent is 
only chargeable with 355 bushels which at $3.55 per bushel amounts 
to $1.260.25. Deducting therefrom $199.92, the amount realized on 
resale, the complainant’s loss was $1,060.33, which is the amount 
the complainant should be awarded, with interest, and the facts 
should be published. 
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ORDER 

Within 30 days from the date of this order the respondent shall 
pay the complainant as reparation $1,060.33 with interest thereon 
at 5 percent per annum from August 4, 1944, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 
20 days after its date. 


(A. D. 1049) 
PACA Doc. No. 4461.* Decided September 4, 1945. 


Dismissal of Complaint—Evidence Establishes Respondent as Agent and Not as 
Seller—Warranty of Lemons According to Brand Not Shown by Evidence 


Where complainant alleged that it bought a carload of lemons from respondent 
for shipment in interstate commerce and contracted with a third party 
to handle the lemons on joint account, and the buyer from complainant 
and its joint-account associate refused to accept the lemons because they 
were not Green and Gold brand as represented, as a result of which com- 
plainant claimed damages in the amount of the difference between what 
would have been received on the first resale and the net proceeds on final 
sale, it is held: (1) respondent acted as complainant’s buying agent and 
not as seller; (2) there was no basis for holding respondent liable to com- 
plaint as a principal because the name of the original seller of the lemons 
was not disclosed to complainant; and (3) the complaint should be dis- 
missed. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Respondent, pro se. 
Mr. Raymond L. Dillman, Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PRELIMINARY STATEMENT 
In a formal complaint filed December 30, 1944, under the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a 
et seq.), by complainant * * * against the respondent, * * * doing 
business as * * *, it is alleged that complainant bought a carload of 
lemons from respondent. It is also alleged that respondent wired 
complainant of the purchase for complainant’s account at a stated 
price per box for cash, “fob cash acceptance at shipping pomt” for 
a “procurement” charge of 15 cents per box; that, relying upon 
respondent’s wired description of the lemons, complainant arranged 
with * * * of * * * to handle the lemons on a joint account basis 
and * * * thereafter sold the shipment to a buyer at * * * as “Green 
and Gold” brand; that the * * * buyer refused to accept the lemons 
since they were not “Green and Gold” brand and, on resale to 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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another purchaser at * * *, complainant sustained a loss which it 
seeks to recover from respondent. 

Respondent, answering, denies that complainant bought the lemons 
from respondent and alleges that they were purchased by respondent 
as complainant’s agent; that respondent’s description of them as 
“Green and Gold” referred to the name of the * * * packer and not 
the brand, and denies any liability to complainant. 

The parties have waived an oral hearing. Evidence has been 
submitted in the form of verified statements of fact, in accordance 
with section 6 of the act, and the rules of practice (10 F.R. 2209 
et seq.). 

The record includes a report of investigation, a copy of which 
was served on complainant by registered mail on February 21 and, 
together with a copy of the complaint, on respondent, on February 
24, 1945. 

Both parties referred to a telegram dated January 12, 1944, sent 
by respondent to complainant, which, after decoding reads as follows: 


“BOUGHT FOR YOUR ACCOUNT NECESSARY WIRE FUNDS BUYING 
FOR CASH FOB SHIPPING POINT ACCEPTANCE FINAL 464 GREEN 
AND GOLD LEMONS ROUTE * * * 49-210 41-240 20-270 93-300 98-360 
69-432 43-490 15-540 36-588 BASIS 4.86 PLUS .15 BOX PROCUREMENT. 


PFE 70919.” 


Respondent’s invoce, dated January 13, 1944, is also relied upon 
by complainant to show that by respondent’s use of the words 
“Green” and “Gold” in both exhibits, meant that “Green and Gold” 
was the brand of the lemons, whereas, respondent says it merely 
used the words to indicate the name of the packer. 


FINDINGS OF FACT 
Complainant is a corporation whose post office address is 
2. The * * * is a trade name under which the respondent, * * *, 
an individual, operates at * * *. During all the times referred to 
in the complaint, respondent was licensed under the act. 


* * * 


3. On January 12, 1944, respondent purchased a carload of 
lemons as agent for complainant and promptly wired complainant 
that he had purchased for complainant’s account 464 “GREEN 
AND GOLD LEMONS?” of stated sizes at $4.86 per box “f.o.b. ship- 
ping point, acceptance final”, plus 15 cents per box “procurement” 
charge. 

4. The lemons were shipped from * * *, in car PFE 70919, con- 
signed to complainant at * * *. Respondent was paid by complainant 
in the total amount of $2,324.64, which included the procurement 


charge. 
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5. Prior to the arrival of the car at Chicago, complainant en- 
tered into a joint account agreement with * * * of * * *, for han- 
dling and sale of the shipment, and the latter sold the lemons while 
the car was in transit to * * * * of * * *. The purchaser refused 
to accept the shipment for the reason that the lemons were not 
“Green and Gold” brand, which was the specification under which 
* * * sold them to the * * *. Thereafter, * * * resold the lemons 
to another purchaser at * * 
to sell them to the * * *, 

6. Informal complaint was made by complainant on March 7, 
1944, and within nine months after the alleged cause of action ac- 
crued, which informal complaint was followed by the filing of a 


«€ 


formal complaint on December 30, 1944. 


CONCLUSIONS 
Complainant’s alleged cause of action is premised on the claim 
that respondent sold the lemons to complainant. Respondent’s prin- 
cipal defense is that it acted as buying agent for complainant. Both 
parties point to parts of complainant’s exhibits 1 and 2 in support 
of their respective claims. Respondent’s confirming wire of January 
12 (Exhibit 1 attached to the complaint) indicates a principal and 


agent relationship of complainant and respondent rather than a 
buyer and seller relationship. A seller would hardly be expected to 
confirm a sale to a buyer by saying: “Bought for your account” 
and request the forwarding of “funds” by wire because he had 
bought “for cash,” the funds to include a stated “procurement” or 
brokerage charge. Moreover, respondent states in its answering 
statement of facts that this transaction originated in a telephone 
conversation and that complainant asked respondent to buy a car- 
load of lemons, no reference to brand, size or grade being made. 
Complainant in its reply statement admits that such a telephone 
conversation took place. The evidence is insufficient to establish 
complainant as buyer and respondent as seller. 

In its opening statement complainant also contends that since 
respondent did not disclose the name of the seller of the lemons 
for whom respondent acted, it is liable to complainant as a principal. 
There being no proof that respondent acted as agent for anyone 
other than complainant, there is no basis for the application of 
such rule. It follows that the complaint should be dismissed. 

ORDER 

The complaint is dismissed. 

Copies hereof shall be served on the parties by registered mail 
or in person. This order shall become effective 20 days after its 


date. 
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(A. D. 1050) 


HARRISBURG DAILY MARKET v. ABRAMOWITZ PRODUCE COMPANY. PACA Doc. 
4497. Decided September 5, 1945. 


Unlawful Rejection of Shipment—Damages 


Where complainant sold potatoes to respondent who rejected them on arrival 
on the ground that the potatoes did not meet the specifications of the 
contract of purchase, and the complainant acted on this rejection and 
diverted the potatoes, the respondent cannot, on ascertaining that he was 
in error, claim he wanted to perform his part of the contract, and com- 
plainant is entitled to an award of reparation for the loss he has sustained. 


. Carl B. Shelley, of Harrisburg, Pennsylvania, for complainant. Abramo- 
witz Produce Company, of Mt. Pleasant, Pennsylvania, respondent, pro se. 
Mr. Horace Robbins, Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PRELIMINARY STATEMENT 

On April 5, 1945, the complainant, Harrisburg Daily Market, 
filed a formal complaint under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seg.), against respond- 
ent, Abramowitz Produce Company, seeking reparation for the loss 
sustained by complainant because of respondent’s refusal to accept 
a carload of potatoes. 


A copy of the report of investigation was served upon the com- 
plainant’s attorney on June 1, 1945. A copy of the formal complaint 
and a copy of the report of investigation were served upon the re- 
spondent by registered mail on June 2, 1945. No answer to the 
complaint was filed by the respondent, and the facts alleged in the 
complaint are deemed to be admitted in accordance with the rules 
of practice (10 F.R. 2209 e¢ seq.). 


FINDINGS OF FACT 

1. The complainant is a partnership composed of S. S. Wagner 
and J. D. Wagner doing business as Harrisburg Daily Market, 
whose address is 901 North Third Street, Harrisburg, Pennsylvania. 

2. The respondent is a partnership composed of Harry Abramo- 
witz and Benjamin Abramowitz doing business as Abramowitz Pro- 
duce Company, whose address is Mount Pleasant, Pennsylvania. At 
the time of the transaction involved in the proceeding, respondent 
was duly licensed under the act. 

3. On or about November 24, 1944, complainant sold to respond- 
ent a carload of U. S. No. 1 size A Katahdin potatoes at $2.65 a bag 
delivered, in reprinted, recleaned 100-pound bags. 

4. The contract was negotiated by J. H. Postel, a public broker 
at Pittsburgh, Pennsylvania, who acted as agent for both com- 
plainant and respondent. 
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5. On November 25, 1944, complainant shipped in car MDT 
16995 from Cortland, New York, to respondent in Mount Pleasant, 
Pennsylvania, potatoes which complied with the contract specifica- 
tions. 

6. Car MDT 16995 arrived at Mount Pleasant, Pennsylvania, 
on November 30, 1944, and the respondent was notified of the ar- 
rival at 11:30 a.m. of that day. 

7. The respondent refused to accept the shipment and stated 
that the shipment of potatoes did not meet the contract specifica- 
tions in that there were 4 to 5 percent decay and 15 to 20 percent 
defects. At 1:00 p.m. of the same day respondent applied for Gov- 
ernment inspection; but between that time and the time Govern- 
ment inspection was made at 3:45 p.m. December 2, 1944, the re- 
spondent repeated his statement that he would not accept the ship- 
ment under any circumstances. 

8. At 5:00 p.m. December 2, 1944, the Government inspector in- 
formed the respondent that the shipment graded U. S. No. 1 size A. 
The Government inspector further advised respondent that the car 
was being diverted from Mount Pleasant. Respondent made no 
effort to stop the diversion or to take delivery of the potatoes. 

9. At 7:00 p.m. December 2, 1944, the carload of potatoes left 
Mount Pleasant pursuant to the order of the complainant, and was 
resold by the complainant to Litchfield Brothers at Raleigh, North 
Carolina, at $2.83 a bag delivered, or for the gross sum of $1,273.50. 
After deducting freight of $446.92 the net amount is $826.58. 

10. The total purchase price in the transaction between the 
respondent and the complainant was the sum of $1,192.50. Deduct- 
ing freight and tax of $149.80 leaves a net amount due of $1,042.70, As 
a result of respondent’s rejection, complainant sustained damages of 
$218.62, which sum includes $2.50 for repiling and resacking torn 
sacks at Pittsburgh. No part of this amount has been paid by the 
respondent. 

11. An informal complaint was filed on December 11, 1944, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 

The respondent refused to accept delivery of the potatoes he had 
purchased on the ground that the potatoes did not meet the speci- 
fications of the contract of purchase. This reason was demonstrably 
without foundation, as the Government inspector’s report shows that 
the potatoes met the grade. The rejection, therefore, was without 
reasonable cause and in violation of section 2 of the act. The re- 
spondent’s contention, made informally, that he was awaiting the 
Government inspector’s report before accepting delivery is con- 
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tradicted by all the evidence available which shows an unequivocal 
rejection before the report was given to respondent. In any event 
after the Government inspector’s report was made available to him, 
respondent made no effort to accept the potatoes. Reparation should 
be awarded complainant in the amount of $218.62, and the facts 


should be published. 
ORDER 


Within 30 days from the date of this decision respondent shall 
pay complainant, as reparation, $218.62 with interest thereon at 5 
percent per annum from November 30, 1944, until paid. 

The facts and circumstances, as set forth herein, shall be pub- 
lished. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service upon the parties, this order shall become effective 
20 days after its date. 


(A. D. 1051) 
PACA Doc. No. 4466.* Decided September 6, 1945. 


Dismissal—Stipulation of Parties 


In accordance with stipulation of the parties, the complaint and counterclaim 
are dismissed with prejudice. 


Mr. J. Jay Marz, of Lincoln, Nebraska, for complainant. Messrs. Smith & Sehm, 
of St. Paul, Minnesota, for respondent. Mr. Raymond L. Dillman, Ex. 
aminer. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


DISMISSAL OF COMPLAINT AND COUNTERCLAIM 

In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.), respondent 
filed an answer to the complaint and also a counterclaim against 
complainant, to which complainant replied. 

On August 6, 1945, the parties stipuated that the complaint and 
counterclaim be dismissed with prejudice. In accordance with such 
stipulation, the complaint and counterclaim are hereby dismissed 
with prejudice. 

Service hereof shall be made on the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(A. D. 1052) 


DEAN VAN WAGENEN, et al. v. FRESH FROZEN Foops, INC., and HORN PROCESSING 
Co. PACA Doc. No. 4445. Decided September 7, 1945. 







Failure to Pay Full Purchase Price—Purchase Based on Inspection and 
Acceptance at Loading Point 





In a proceeding for the balance of the purchase price of peaches instituted by 
complainant against respondents A and B, where the evidence showed 
the peaches were purchased by respondent A after inspection and accept- 
ance at loading point, it is held that complainant is entitled to reparation 
for the unpaid purchase price, and the complaint against respondent B 
is dismissed. 







Evidence Showing Ratification of Contract and Purchase of Sale— 
Ratification by Conduct 





Where the evidence established that respondent witnessed the contract en- 
tered by third parties in respondent’s name for the purchase of peaches 
from complainant and accepted and paid for them, but denounced the 
contract after the complaint was filed, it is held that respondent either 
entered into the contract or has by conduct accepted and ratified the acts 
of the third parties. 


Mr. Dean Van Wagenen, of Provo, Utah, for complainants. Mr. W. A. Alexander, 
of Denver, Colorado, for respondent Fresh Frozen Foods, Inc. Mr. Silmon 
Smith, of Tupper, Smith & Holmes, of Grand Junction, Colorado, for re- 
spondent Horn Processing Co. Mr. W. J. Ise, Examiner. 
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Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 





PRELIMINARY STATEMENT. 

This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), instituted by a formal 
complaint received by the Office of Marketing Services, Regulatory 
Division, at Washington, D. C.. on November 25, 1944. Com- 
plainant Dean Van Wagenen, requests an award of reparation from 
respondents Fresh Frozen Foods, Inc., and/or Horn Processing Com- 
pany, for failure truly and correctly to account and promptly pay 
the balance of the purchase price of 2,350 bushels of peaches sold 
to respondents. 

Copies of the complaint and the report of investigation were 
served upon respondents on December 22, 1944, and a copy of the 
report of investigation was served upon complainant on December 
23, 1944. 

The answer of the respondent, Horn Processing Company (here- 
inafter called “Horn Company” unless otherwise stated), denies any 
and all liability for the purchase price of the peaches. It alleges that 
the peaches were purchased by a representative of the Fresh Frozen 
Foods, Inc., arid on its behalf, and the complaint against the Com- 
pany should be dismissed. The answer of the respondent, Fresh 
Frozen Foods, Inc. (hereinafter referred to as “Foods, Inc.”), denies 
any liability for the purchase price of the peaches, relying upon 
an agreement that existed between the two respondents. Foods, 
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Inc., contends that under this agreement the Horn Company was to 
purchase the peaches and be responsible for their payment, and 

therefore the complaint should be dismissed as to Foods, Inc. 
A formal hearing was held at Grand Junction, Colorado, on May 
g ’ ’ ! 


8, 1945. Complainant Dean Van Wagenen appeared in person. The; 


Horn Company was represented by Silmon Smith of Grand June- 
tion, Colorado, and respondent Foods, Inc., was represented by 
W. A. Alexander, Denver, Colorado. 

The complaint states that in the early part of September 1943, 
R. S. Wille and William Austin, the alleged agents of respondents, 
appeared in Provo, Utah, and consulted S. R. Boswell, the County 
Agricultural Agent, for the purpose of purchasing ripe peaches, 
They were referred to Mr. George Brewer, manager of Timpanogos 
Cooperative Marketing Association (hereinafter referred to as “As- 
sociation”) and also the growers who had ripe peaches. The Asso- 
ciation, at the suggestion of the county agent, offered all its facilities 
to the growers to aid them in selling their peaches. It is alleged 
that agreements were thereafter entered into between the agents and 
the growers whereby the former agreed to purchase ripe peaches, 
two inches in diameter or larger, that were delivered at the times 
specified. The alleged agents were to supply the bushel baskets. An 
agreement was also entered into with the Association which reads 
as follows: 


“THIS IS AN AGREEMENT between the Horn Processing Company 
of Grand Junction, Colorado, and the Timpanogos Co-operative Market: 
ing Association of Orem, Utah, for an undetermined amount of ripe Elberta 
peaches, two inches and up to be accepted at buyer’s inspection. 

“The money to be paid for these peaches, $65 per ton, at the com- 
pletion of the pack. 

“A retainer of $500 to be paid September 9. This retainer will apply 
on the total amount of money owed to the Timpanogos Marketing Assn. 
on completion of our peach agreement.” 


The original of the agreement introduced in evidence at the hear- 
ing is signed only by Brewer; however, the carbon copy is signed by 
both Brewer and Wille. The county agent then announced over the 
radio that two buyers had arrived from Grand Junction, Colorado, 
and growers having ripe peaches should see Mr. Brewer; that load- 
ing would begin September 10 and would be handled by the As- 
sociation and the price was $1.50 per bushel basket, two-inch mini- 
mum. 

It is undisputed that the Association was to deduct $5 from the 
price per ton for the use of its organization and facilities, and for 
handling the records arid payments, and the $60 was payable to the 
growers. The complaint is based upon a price of $1.62%4 per 
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bushel; 1214 cents for the Association and $1.50 for the growers. 
The inference is that each bushel basket was to contain 50 pounds 
net weight of peaches. 

Dean Van Wagenen and 43 other growers delivered to the load- 
ing facilities of the Association 3,976 bushels of peaches. These 
peaches were inspected by Wille, Austin, or Brewer, and were loaded 
‘and shipped to Grand Junction, Colorado, except for 280 bushels 
which, at the request of Horn Company, were disposed of elsewhere. 
'The total value of the peaches delivered at the contract price was 
$6,461. The growers also had to supply some of the empty baskets. 
|The reasonable value of the 1,184 empty peach baskets furnished by 
the growers at $2.60 per dozen is $256.56. The total amount due 
ithe growers for the peaches and baskets was $6,712.56. The As- 
‘sociation received Horn Company checks totaling $4,500, and this 
sum was prorated among the growers at $1 a bushel, except an un- 
‘distributed balance of $27 now held by the Association. After the 
complaint was filed Foods, Inc. paid the value of the baskets, $256.56, 
ibecause these baskets subsequently came into its possession. The 
iclaim as to the baskets therefore will not be further considered in 
this proceeding. 

To prevent a multiplicity of suits, 21 of the growers out of the 
original 43 and the Association assigned to Dean Van Wagenen 
their rights and claims against the two respondents. The growers 
he represents, including himself, delivered 2,359 bushel baskets of 
peaches. The unpaid balance claimed due from respondents is 50 
ents per basket or a total amount of $1,179.50. 

In its answer to the complaint Horn Company alleged that a 
large percentage of the peaches received were undersize. At the 
hearing Bernt Horn testified that many of the peaches delivered 
were bad and undersized, and 1.205 bushels had to be dumped. 
The evidence shows that upon receipt of the peaches at Grand Junc- 
tion, Horn Company advised the Association and the Foods, Ine. of 
these facts. Horn Company, however, states that because the peaches 
were inspected and accepted at the loading point, payment for all 
the peaches should be made. Foods, Inc. does not agreed with this 
point of view and states that considering the condition of the peaches 
the growers have already been paid more than enough. 

FINDINGS OF FACT 

1. Complainant Dean Van Wagenen, is an individual and a 
farmer whose address is Provo, Utah. Twenty-one other individuals 
nnd growers of peaches have assigned to him their claims against 





he two respondents in this proceeding. 
2. Respondent Fresh Frozen Foods, Inc., is a corporation whose 
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address is Denver, Colorado. A license was issued under the aq” 
to this chic ee on November A, 1944, 
3. 


Grand ae Colorado. 

consideration respondent was subject to license under the act but 
was not licensed. On January 25, 1944, a license was issued under 
the act to Bernt Horn to do business as The Horn Processing 
Company. 

4. By an agreement dated August 30, 1943, respondent Hom ent 
Company contracted to purchase and process fruit for respondent Septe 
Foods, Inc., the former to assume responsibility for all costs in}  gept 
curred. Foods, Inc. agreed to pay Horn Company for all expendi} Sept 
tures made plus one cent on the net weight of all processed fruit 
delivered to Foods, Inc. at Grand Junction. Foods, Inc. set up an 
operating expense fund in the name of the Horn Company in whic up the » 
it deposited money from time to time as deemed required. Anyio, Sep 
money expended by Horn Company from this fund for expensed) ¢ho Pp 
was to be by check countersigned by a duly authorized representipcayse 
tative of Foods, Inc. catinine 

5. On or about September 8, 1943, R. E. Wille, the duly ap} jy. 7 
pointed representative of Foods, Inc. authorized to countersigt}iotaling 
checks, and William Austin, an employee of Horn Processing Com-+}),.),0] ¢ 
pany, appeared in Provo, Utah, to buy ripe peaches for processing} nono | 
They contacted growers in that vicinity and Mr. George E. Brewer biaches 
of the Association. 13. ¢ 

6. To aid the non-member growers contacted by Wille and Austin, repr 
the Association offered its facilities and services to the growers it)j97¢ |, 
selling peaches to the two parties interested in buying. 

7. On September 9, 1943, an agreement was entered into be- 


Septe 
Septe 


be pecan at buyer’s ennui s "$65.00 per on f.o.b. 


8. It was orally agreed that the place of inspection was to be 
Snow Station, Utah, and the sale was to be f.o.b. that point. The From 
complainants and the Association understood that for each bushel]Vompan 


purchas 
If Horn 
and an | 
fact tha 
pay the 
conseque 


delivered by the growers the Association would receive 12% cents 
per bushel for its services and the complainants would receive 
$1.50 per bushel. 

9. Between September 10 and 17, 1943, complainants and othe 
growers, a total of 44 in all, delivered at Snow Station 3,976 bushel 
of peaches. The peaches were inspected and accepted at that poill 
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by Wille, Austin, or Brewer. No official inspection was ordered or 


made. 
wil 10. Of the peaches delivered 3,696 bushels were loaded and 
reet shipped in interstate commerce from Snow Station, Utah, billed to 
Horn Company at Grand Junction, Colorado. The shipments were 
made in dry cars under standard ventilation on the orders of Wille 
Austin. Shipments were made as follows: 
Date Car No. Contents 
September 11, 1943 ART 15709 528 bushels 
September 11, 1943 MDT 3698 528 bushels 
September 12, 1943 ART 22053 528 bushels 
September 13, 1943 ART 17198 528 bushels 
September 13, 1943 ART 15081 528 bushels 
September 13, 1943 ART 22035 528 bushels 
September 15, 1943 ART 21040 528 bushels 


ll. Respondent Horn Company agreed to send a truck to pick 
up the remaining 280 bushels of peaches left at the loading point. 
Ann September 18, 1943, Horn Company notified Brewer to dispose 
‘of the peaches the best way possible. Due to market conditions and 
Sel-iiecause the peaches were cleteriorating, they were given to a local 
caning plant to haul away for whatever could be salvaged. 
“P| 12. Respondent Horn Company gave checks to the Association 
‘MMtotaling $4500. The latter deducted its charge of 12% cents per 
om: bushel on 3,976 bushels, a total of $497, and distributed the remainder 
MZmong the 44 growers on the basis of $1 for each bushel basket of 
Weleaches delivered. The remainder of $27 is held by the Association. 
_| 13. Complainant Dean Van Wagenen and the 21 other growers 
‘tiie represents delivered 2,359 bushel baskets of peaches out of the 
$113976 bushels inspected and accepted. There is still due and owing 
to these complainants from Horn Company 50 cents a bushel basket 
“jor a total of $1,179.50, less the $27 retained by the Association. 
fol 4. An informal complaint was filed on May 24, 1944, by the 
nde. Association on behalf of the complainants. This was within nine 
“tlmonths after the cause of action accrued. 


CONCLUSIONS 


and an action was brought by the seller for the purchase price, the 
fact that Foods, Inc. had agreed with Horn Company to ultimately 
fiay the cost of the purchases to Horn Company would be of no 
onsequence. The only contractual relationship involved in such 
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action for the purchase price would be between Horn Company peaches 
and the seller. dumped 
Since a contract existed between the two respondents, it mightlhyyer’s 
be inferred that any purchases made were in pursuance thereof} the 
This is not decisive however, and for that reason it is deemed neces. pany wi 
sary to look at the facts involved to see whether Horn Company},dmits 
or Foods, Inc. contracted to purchase the peaches involved in this Respo 
proceeding from the complainants. purchas 
The facts show that R. E. Wille signed the contract with thelof the 
Association and in other respects took a responsible part in thelgmount 
transactions. Both respondents have testified that Wille was not 
employed by them. It does appear that he received his expenses} _.. 
from the operating expense fund set up by Food, Inc. and he was W ith 
the representative of Foods, Inc. authorized to countersign checks pees 
drawn on the operating fund. William Austin also took an active oo 
part in the transactions and was the person with whom an oral eee 
agreement was entered into by Dean Van Wagenen. nd . 
Neither of the two respondents saw fit to call Wille or Austin! a f 
as a witness, though both handled the negotiations with complain- , 


Copie: 
ants and therefore should have been present at the oral hearing to 


r in pe 
and as 
ays 


testify. Facts exist, however, which are deemed sufficient to show 
that respondent Horn Company was the purchaser of the peaches 0 d 
and, therefore, is the proper and only party to be proceeded against. 
Most important is the testimony of Bernt Horn that he saw the 
contract which was made with the Association and which was 
signed by R. E. Wille. Though the contract stated that Horm 
Company was the purchaser, neither at that time nor thereafter [Dexter Br 


did Horn denounce this contract. It was further shown that the Septe 


complainants and the Association understood that the Horn Com- 
pany was the party with whom they were contracting. The peaches 
were shipped to and accepted by Horn Company and payments 
were made by checks of the Horn Company. These facts are con- 
sidered as conclusively showing that Horn Company either entered 
into the contract, or if not, it has by conduct accepted and ratified 
the acts of Wille and Austin for everything done in its behalf. A 
purchase of property by an agent without authority or in exces 
of his authority is ordinarily ratified by the principal accepting and 
retaining the benefits of such purchase. Washburn-Crosby Milling 
Co. v. Brown, 56 Ind. App. 104, 104 N. E. 997 (1914); 2 C. Jyh 
Agency, § 121. ; 

The motion to dismiss the proceedings as to respondent Food. 
Ine. is granted on the ground that it was not a party to the contract. 

There is evidence in the record that almost one-third of the 
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panyineaches received at Grand Junction could not be processed and were 
dumped. The contract with the growers was on the basis of the 
Light buyer’s inspection and since the peaches were inspected and accepted 
redf.jby the Horn Company’s agents at Snow Station, the Horn Com- 
eces- pany was liable for the purchase price. Respondent Horn Company 
pany}admits that the complainant’s claim should be paid. 

this} Respondent Horn Company has failed to promptly pay the full 
purchase price of the peaches and this is a violation of section 2 
thelof the act. Complainant should be awarded reparation for the 
thelamount due, with interest, and the facts should be published. 


= ORDER 
nses 


we Within 30 days from the date of this decision, respondent Horn 
pe Processing Company shall pay to complainant, as reparation, $1,- 
152.50, with interest thereon at 5 percent per annum from September 






















The facts and circumstanices, as set forth herein, shall be published. 
Copies hereof shall be served on the parties by registered mail 
r in person, and, except as to the date of payment of reparation, 
and as to service on the parties, this order shall. become effective 


ches ”) days after its date. 
nst. 





(A. D. 1053) 


fter JDEKLE BROKERAGE COMPANY v. Emite J. Fatto. PACA Doc. No. 4458. Decided 


















Point Basis—Effect of Failure to Object to Terms of Oral 
Agreement Confimed by Wire 





carload of lettuce to respondent at a price f.o.b. shipping point, with no 
agreement as to brand or grade, and complainant confirmed the oral 
agreement by wire, it is held: (1) respondent’s failure to object to the 
terms set out in the complainant’s wire raised an assumption that the 
terms of the contract were correctly stated; (2) the sale being on an 
f.o.b. shipping point basis, respondent assumed all risk of damage in 
transit not caused by the shipper; and (3) reparation should be awarded 
complainant for the purchase price. 


Evidence—Burden of Proof to Establish Modification of Contract— 
Violation of Act 






here respondent has failed to sustain the burden of proof which rests upon 
him to show that the original contract was modified by a subsequent 
agreement for respondent to dispose of the produce for the account of 
the complainant, and the weight of the evidence establishes complainant’s 
version of the contract, it is held that respondent’s failure and refusal 
to make full payment promptly for the lettuce constitutes a violation of 
the act, 


od, 
ict. 
the 
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Messrs. Howell & Johnson, of Mobile, Alabama, for complainant. Meggr; 
Howard A. McDonnell, of Biloxi, Mississippi, for respondent. Miss Lenore 
H. Langford, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri. 
culture. 
PRELIMINARY STATEMENT 

This proceeding under the Perishable Agricultural Commodities 
Act 1930 (7 U.S.C. 1940 ed. 499a et seq.), was instituted by formal 
complaint filed on December 18, 1944. Complainant alleges that it 
sold half a carload of lettuce to respondent at $2.60 per crate f.ob. 
shipping point top ice extra, and that respondent accepted the let- 
tuce upon arrival, but has failed and refused to pay the agreed pur. 
chase price. Complainant confirmed the oral contract by wire as 
follows: 


“CONFIRMING OUR TELEPHONE CONVERSATION TODAY, WE 
CONFIRM HALF CAR LETTUCE SHIPPED 26TH FROM SALINAS, 
CALIFORNIA, ALL 5s BASIS 2.60 f.o.b. TOP ICE EXTRA.” 


In his answer resporident claimed that he purchased “Ice-Maid” 
brand lettuce for delivery on a specified date, but that “Dynamite” 
brand had been delivered five days before the specified delivery date; 


that the lettuce was in a deteriorated condition on arrival; that re- 
spondent called complainant by telephone arid informed him of the 
condition and brand of the lettuce and that it had “arrived sooner 
than contracted for”; that complainant then authorized the re- 
spondent to accept the shipment and to use his own judgment in 
disposing of the produce, and that respondent therefore disposed 


of the lettuce for complainant’s account. 

Respondent submitted affidavits by Joe Romeo, a produce dealer, 
and Tom Parker, an employee of the L & N Railroad at Biloxi, as to 
the condition of the lettuce upon arrival. Mr. Romeo’s statement 
was that he “was also present during the inspection of that said car 
of lettuce, bearing dynamite brand, by Mr. Emile J. Fallo and Mr. 
Parker, a railway employee, who was called in to witness the con- 
dition of this produce; and that the said Emile J. Fallo did then 
and there, after the said inspection inform the said Parker that 
not only was this lettuce not the brand contracted for but also that 
it was in a deteriorated condition, and that he would not accept 
same.” Mr. Parker stated that he “was called by Mr. Emile J. Fallo 
.. . to witness the contents of a car of lettuce, and that he was ad- 
vised by Mr. Fallo that he, Mr. Fallo, refused to accept same for 
the reason that it was not the brand of lettuce contracted for and 
secondly that the lettuce was ini a deteriorated condition and had 
arrived several days before he was ready for same.” Respondent 





A. D. 10 


also sta 
Ramsey 
lettuce ¢ 
stated f 
received 
said col 
outright 
substant 
Compla: 
and stat 
its half 
and the 
ruary 6, 
complaii 
parties 
cedure. 


EC 
as Dek] 
Box 422 

2, Re 
sippl, ar 
complaii 

3. O1 
wire on 
load of 
crate fc 
thereon 

4, Th 
Salinas, 
liverted 
then’ pre 
pany, pu 

5. Re 
half the 

 B 


within r 


The r 
that he 
brand w 


hhird, th 


A. D. 1053 DEKLE BROKERAGE COMPANY v. FALLO 


also stated that the agreement contemplated splitting a car with 
Ramsey and Mayson of Atmore, Alabama, who received Ice-Maid 
lettuce about the time delivery should have been made. Respondent 
-}stated further that Produce Sales Company of Laurel, Mississippi, 
received the other half of the carload of lettuce in question and that 
suid company “lost approximately twenty-eight crates of lettuce 
ies| outright as a result of spoilage and in addition thereto sustained a 
substantial loss in having to sell the balance at a figure below cost.” 
Complainant denied that any brand was specified or agreed upon, 
jand stated that the Produce Sales Company accepted and paid for 
Jits half of the lettuce without complaint. Copies of the complaint 
jand the report of investigation were served upon respondent on Feb- 
,jruary 6, 1945. A copy of the report of investigation was served on 
complainant February 5, 1945. Oral hearing was waived by the 
parties and the proceeding was conducted under the shortened pro- 


cedure. 


FINDINGS OF FACT 
1. Complainant is an individual, A. U. Dekle, doing business 
jas Dekle Brokerage Company, whose post office address is P. O. 
Box 422, Mobile 3, Alabama. 

2. Respondent is an individual whose address is Biloxi, Missis- 
‘|sippi, and at the time of the transaction, which is the subject of this 
complaint, was licensed under the act. 

8. On or about May 31, 1944, by oral contract, confirmed by 
wire on the same date, complainant sold to respondent half a car- 
lad of lettuce, consisting of 159 crates, 5-dozen size, at $2.60 per 
wate f.o.b. shipping point, top ice extra, and the transportation 
thereon or the total sum of $643.11. 

4. The lettuce had been shipped in interstate commerce from 
Salinas, California, on May 23, 1944, in car PFE 92868, and was 
liverted to respondent at Biloxi, Mississippi, for partial unloading, 
ther proceeded to Laurel, Mississippi, to the Produce Sales Com- 
‘Jpany, purchaser of the other half of the car of lettuce. 

5. Respondent accepted the shipment upon arrival and unloaded 
half the lettuce, but failed to pay the purchase price. 

6. The formal complaint was filed December 18, 1944, which was 
within nine months from the time the cause of action accrued. 


CONCLUSIONS 
The respondent has stated five main grounds of defense. First, 
that he purchased Ice-Maid brand lettuce; second, that Dynamite 
brand was delivered and that it arrived in a deteriorated condition; 
third, that before unloading the lettuce he complained to the shipper 
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by telephone and the complainant authorized him to dispose of the 
lettuce for complainant’s account; fourth, that the agreement be- 
tween the parties was for a car of lettuce to be split between re. 
spondent and Ramsey and Mayson, and fifth, that delivery was 
to be made on June 9, but that the lettuce arrived five days earlier, 

Complainant denies all of these allegations and the burden is upon 
respondent to prove the truth of the statements relied upon by him. 
It will be seen that the complainant’s confirming wire states neither 
brand nor grade of lettuce. If complainant’s wire did not state all 
of the terms of the contract, why did respondent not raise an ob- 
jection at that time and state wherein it was wrong? Since re- 
spondent voiced no objection, it is assumed that the complainant 
correctly stated the terms of the contract of purchase and sale. 

It is particularly significant, we believe, that neither of the men 
whose affidavits were offered by respondent as evidence of the con- 
dition of the lettuce on arrival expressed a personal opinion regard- 
ing its condition. What they have said is that Fallo informed 
Parker, a railroad employee, that the lettuce was not the brand 
contracted for and that it was in a deteriorated condition and that 
he therefore refused to accept it. This is not considered adequate 
proof of the alleged bad condition of the lettuce, and respondent 
apparently did not obtain a Federal inspection. Furthermore, the 
sale being on an f.o.b. shipping point basis, respondent assumed all 
risk of damage in transit not caused by the shipper. Respondent 
accepted the lettuce, but claims that he was authorized, after mak- 
ing complaint upon its arrival, to handle it for complainant’s ac- 
count. In support of respondent’s contention that the original con- 
tract was modified by a subsequent agreement, for respondent to 
dispose of the lettuce for complainant’s account, respondent relies 
upon his verified answer and the affidavit of Romeo. The latter 
fails to explain how he, being in Biloxi, knew what Dekle in Mobile 
said to Fallo over the telephone. Respondent’s evidence on this 
point is not convincing. 

While it does not appear material to a determination of the issues 
in this proceeding who was to receive the other half of the car of 
lettuce purchased by the respondent, it is noted that Ramsey and 
Mayson, during the course of the investigation preceding the filing 
of the formal complaint, stated they received a car of lettuce, pur- 
chased from the Dekle Brokerage Company, around the 6th of 
June but that they could not say as to whether this car was “Ice- 
Maid” brand, since in splitting cars, Mr. Dekle did not give in- 
formation on the invoices as to brand; and that, “As to Mr. Fallo 
having bought the other part of this car I cannot say. I do not 
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know the agreement or contract entered into by Mr. Fallo and 
Mr. Dekle.” 

Complainant contends that, due to the uncertainty of railroad 
schedules, they could not and did not guarantee any specific date of 
delivery. The Produce Sales Company, purchaser of the other half 
of the car of lettuce in question, stated that they did not have any 
agreement as to brand or date of arrival at Laurel. The language 
of complainant’s wire confirming “half car lettuce shipped 26th from 
Salinas, California, all 5’s basis $2.60 f.o.b. top ice extra” cer- 
tainly does not indicate any agreement as to date of arrival at Biloxi 
for delivery to respondent. 

The weight of the evidence establishes complainant’s version of 
the contract that a half carload of lettuce was sold to respondent 
on the basis of $2.60 per crate, f.o.b. shipping point, plus top ice 
with no agreement as to brand, car number or specific date of 
delivery. Complainant confirmed the oral agreement by wire wherein 
the substance of the agreement was stated. The respondent took no 
exception to this statement, thus indicating that the wire correctly 
stated the oral agreement. In addition, respondent has failed to 
satisfactorily establish that the original contract was modified by 
a subsequent agreement that respondent was to handle the lettuce 
for complainant’s account. As to the condition of the lettuce upon 
arrival, respondent’s proof is limited to the affidavits of Romeo 
and Parker, who merely stated what respondent told them with 
respect to the lettuce after being called in by him to “witness the 
condition of the lettuce.” Such evidence, to say the least, is not 
convincing. 

It is concluded that respondent’s failure and refusal to make full 
payment promptly to complainant for the lettuce constitutes a 
violation of section 2 of the act, for which complainant should be 
awarded reparation, with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this order, respondent shall pay 
to the complainant the sum of $643.11, with interest thereon at 5 
percent per annum from June 5, 1944, until paid. 

The facts and circumstances herein set forth shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 


20 days after its date. 
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(A. D. 1054) 
PACA Doc. No. 4485.* Decided September 11, 1945. 


Dismissal—Settlement Between Parties 


Since stipulation was filed by the parties consenting to dismissal of com- 
plaint with prejudice, and the matter having been settled, the com- 
plaint hereby is dismissed. 


Complainant, pro se. Mr. Samuel Saliterman, of Minneapolis, Minnesota, 
for respondent. Mr. F. W. Woodley, Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
ORDER OF DISMISSAL 
On September 4, 1945, a stipulation was filed herein consenting 
to the dismissal, with prejudice, of the complainant’s claim against 
the respondent for the reason that it had been fully settled. The 
stipulation is dated September 1, 1945, and was executed by R. Lane 
Johnson, the authorized representative of complainant * * *, and 
Samuel Saliterman, the attorney for respondent * * *. 
In accordance with the stipulation it is hereby ordered that the 
complaint herein be dismissed with prejudice. Copies hereof shall 
be served upon the respective parties by registered mail or in person. 


(A. D. 1055) 
PACA Doc. No. 4435.* Decided September 14, 1945. 


Order Dismissing Complainant’s Petition for Reconsideration 


Complainant’s petition for reconsideration dismissed on the ground that all 
the matters of law and fact raised and relied upon by the petitioner were 
considered in previous order of dismissal. 


Messrs. Bernstein, Weiss € Tomson, of New York, New York, for complainant. 
Mr. Benjamin F. March, of Chicago, Illinois, for respondent. Mr. F. W. 
Woodley, Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agrv- 

culture. 


ORDER DISMISSING COMPLAINANT’S PETITION FOR 
RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.), the complaint 
against respondent was dismissed by order dated August 21, 1945. 
Complainant filed a petition for reconsideration on August 31, 1945. 

The record has been re-examined. All the matters of law and of 
fact which are raised and relied upon by the petitioner were con- 
sidered in arriving at the conclusion that respondent’s rejection was 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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not without reasonable cause. The petition for reconsideration is, 
therefore, dismissed. 

This order and the order of August 21, 1945, shall become effec- 
tive 20 days after the date hereof. 

Service hereof shall be made on the parties. 


(A. D. 1056) 


ALEXANDER MARKETING COMPANY v. JESSE MARTIN. PACA Doc. No. 4477. 
Decided September 17, 1945. 


Measure of Damages for Breach of Warranty—Insufficient 
Proof of Loss—Nominal Damages 


Where it was found that respondent did not make a positive statement as 
to the percentage of the onions that would grade U. S. No. 1 and such 
statement did not constitute a warranty, but respondent did warrant 
that the onions were bright, dry, and sound, and they were not of the 
quality warranted, it is held that complainant is entitled to an award 
of reparation, but in the absence of proof of loss reparation should be 
limited to nominal damages. 


. S. R. Moore, of Minneapolis, Minnesota, for complainant. Mr. Jesse 
Martin, of Corpus Christi, Texas, respondent pro se. Mr. Raymond L. 
Dillman, Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PRELIMINARY STATEMENT 

On January 30, 1945, complainant filed a formal complaint against 
respondent under the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seq.), to recover damages for breach 
of warranty in the sale to complainant by respondent of a carload 
of onions. Complainant alleges that respondent warranted and 
represented that the onions would grade 85 per cent U. S. No. 1 
or better and that they were good, clean, dry, and bright, but that 
the onions were damp, decayed, dirty, moldy, and sprouting; were 
unfit for human consumption; were not in suitable shipping con- 
dition; and that they did not grade 85 percent U. S. No. 1. It is 
alleged further that complainant sold the onions to purchasers who 
refused to accept them and thereafter, in an effort to minimize 
loss, diverted the car to another market where it sold the onions 
at a deficit. Damages are claimed in the amount of the market value 
of the onions if they had conformed to warranty, plus the amount 
of such deficit. 

Respondent answering claims that he did not sell the onions to 
complainant but sold them to one Ben Eisenberg, to whom respond- 
ent stated that they were bright, dry, and sound and would probably 
grade about 75 percent U. S. No. 1. Respondent denies that he 
violated section 2 of the act. 





778 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 1056 


Complainant and respondent have waived an oral hearing and 
have thereby consented to submit the issues in accordance with the 
shortened procedure. Complainant has also waived the making 
of an opening statement of facts. Respondent filed a statement of 
facts. Complainant filed an opening and a reply brief. 


A copy of the report of investigation was served on complainant 
by registered mail on March 16, and on respondent in like manner, 
together with a copy of the complainant, on March 20, 1945. 


FINDINGS OF FACT 

1. Complainant is a corporation whose post office address is 
San Benito, Texas. 

2. Respondent is an individual whose address is Corpus Christi, 
Texas. During the period covered in the complaint respondent 
was licensed under the act. 

3. On May 10, 1945, respondent sold and delivered to complain- 
ant, acting through an agent, Ben Eisenberg of McAllen, Texas, 
a carload of white and yellow onions for shipment by complainant 
in interstate commerce at the agreed price of $2.30 per 50-pound 
sack for 549 sacks of white onions, and $2.00 per sack for 51 sacks 
of yellow onions f.o.b. Corpus Christi, Texas, which price was later 
reduced by respondent 10 cents per sack but was paid by com- 
plainant on the basis of $2.15 per sack for the white and $1.85 per 
sack for the yellow onions. The sale was made by oral communica- 
tion between respondent and Ben Eisenberg over the telephone. 
Respondent stated that the onions were bright, dry, and sound, and 
in his opinion would grade approximately 75 percent U. S. No. 1. 

4. Respondent loaded the onions in car MDT 5099 at Robstown, 
Texas, on or about May 10, 1944, and billed the carload to com- 
plainant at Kansas City, Missouri, designating standard ventilation. 

5. Complainant sold the onions on May 12 while the car was 
moving to Kansas City to a buyer at Denver, Colorado, where the 
car arrived on May 16, 1944. The onions were then mostly fairly 
clean, some slightly dirty. They were fairly well matured and 
fairly well to well cured. The onions were mostly fairly well 
shaped and some were well shaped. The white onions contained 
defects generally ranging from 25 to 50 percent, averaging approxi- 
mately 35 percent, including 25 percent defects of U. S. No. 2 
grade, and the yellow onions contained defects ranging from 30 
to 50 percent, averaging approximately 40 percent, including ap- 
proximately 30 percent defects of U. S. No. 2 grade; the defects 
consisted mostly of splits, some cuts, misshapen, and doubles. The 
onions were mostly firm. Many were damp and those in the center 
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of the sacks had surface mold. From 2 to 10 percent of the white 
onions, averaging 5 percent, were sprouted, the sprouts being from 
3% of an inch to 8 inches long, and from 2 percent to 20 percent of 
the onions, averaging approximately 7 percent, were affected by 
decay. From 1 percent to 10 percent of the yellow onions, averag- 
ing 3 percent, were sprouted, the sprouts being from % to 1% 
inches long, and from 1 percent to 4 percent, averaging 2 percent, 
were affected by decay. The decay was mostly Bacterial Rot and 
Black Mold Rot in early and advanced stages. The onions in both 
lots then failed to grade U. S. Commercial or U. S. No. 2 due to the 
defects stated which were in excess of tolerance for grade U. S. 
No. 2 onions. 

6. The Denver purchaser of the onions from complainant refused 
to accept them and complainant diverted the carload for resale on 
other markets. The onions were ultimately sold for complainant’s 
account at Spokane, Washington, for $215.75, which was less than 
the accumulated freight charges on the car and resulted in a net 
deficit to complainant of $314.80. 

7. The formal complaint was filed January 30, 1945, which was 
within nine month§ after accrual of the cause of action. 


CONCLUSIONS . 

The two principal questions presented are as to respondent’s 
warranty, if any, and complainant’s measure of damages, if there 
was a breach of warranty. There is considerable conflict in the 
testimony as to what respondent said to Ben Eisenberg concerning 
the percentage of onions that would grade U. S. No. 1, and also 
whether respondent’s statement should be considered as a warranty 
or merely the expression of an opinion. An express warranty’ is 
defined as “any affirmation of fact or any promise by the seller re- 
lating to the goods .. . if the natural tendency of such affirmation 
or promise is to induce the buyer to purchase the goods, and if the 
buyer purchases the goods relying thereon. No affirmation of the 
value of the goods, nor any statement purporting to be a statement 
of the seller’s opinion only shall be construed as a warranty.” 

No particular words or forms of expression are necessary to create 
an express warranty. The positive assertion by the seller for the 
purpose of inducing a buyer to make the purchase and which is 
relied upon by the purchaser, is a warranty.’ Respondent did not 
make a positive assertion that 75 percent or 85 percent of the onions 
graded U. S. No. 1. The onions had not been officially graded. Re- 
spondent’s statement as to what percentage of the load would grade 


1Uniform Sales Act, section 12. 
"McAndrews & Forbes Co. v. Mechanical Mfg. Co., 267 Ill. 288, 11 N.E, (2d) 383 (1938). 
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U. S. No. 1 was obviously an expression of opinion, but his state- 
ment that the onions were “bright, dry, and sound” was a positive 
statement of fact upon which Eisenberg apparently relied. The 
Denver Federal inspection certificate indicates that at the time of sale 
on May 10 the onions did not conform to the warranty made. It 
is concluded that respondent’s breach of warranty was a violation 
of section 2 of the act. 

Since the respondent knew that the produce was to be shipped to 
Kansas City and that complainant would not have an opportunity 
to inspect prior to arrival, the proper measure of damages is the 
difference between the market value at destination, if the onions had 
been bright, dry, and sound, evidenced by the f.o.b. sale price plus 
freight, and the market value at destination of onions actually de- 
livered.’ The difficulty is that the evidence does not establish the 
market value of the onions actually delivered. Certainly, in a case 
such as this in which the produce sold for considerably less than 
the amount of the freight, the claim that the steps taken to minimize 
the loss were reasonable must be supported by some evidence. No 
such evidence has been offered. Nor does the complainant attempt 
to show what part of the loss is due to the quality and condition of 
the onions and what part to the market decline. It follows that 
reparation can be awarded complainant for nominal damages only. 






























ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, nominal damages of $1. 

The facts and circumstances shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to payment of reparation and as to service 
on the parties, this order shall become effective 20 days after its date. 











(A. D. 1057) 






ScHOFEL BROTHERS, INC. v. MAILLOUX Fruit & Propuce Co., Inc. PACA Doc. 
No. 4460. Decided September 18, 1945. ' 






Breach of Implied Warranty of Suitable Shipping Condition 


Where lettuce was sold in transit as U. S. No. 1, f.0.b. shipping point, and 
it arrived at destination without any unusual delays in transit with a 
high degree of decay so that it did not grade U. S. No. 1 on arrival, it is 
held that the implied warranty of suitable shipping condition which is 
a part of such a contract was breached by the seller, and the buyer, 
who accepted and paid for the lettuce, without prejudice, is entitled to 
damages by way of reparation. 


8L, Cherrick Fruit & Produce Company v. J. E. Nelson, 1 A.D. 177, 179 (PACA Docket No. 
4025, 8, 2862), 
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Mitigation of Damages—Prompt and Prudent Resale 


When buyer could not find a ready market at destination for below standard 
lettuce and promptly ordered it diverted to a nearby, large market for 
resale by a dealer, but delays in transit thereafter occurred due to 
transportation difficulties, without fault of the buyer, the resale was held 
to be proper, prompt, and prudent. 


. G. R. Schmelzer, of New York, New York, for complainant. Mr. R. W. 
Gudgeon, of Chicago, Illinois, for respondent. Mr. Julius C. Krause, 


Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PRELIMINARY STATEMENT 

This is a proceeding for reparation under the Perishable Agri- 
cultural Commodities Act of 1930 (7 U.S.C. 1940 ed. 499a et segq.). 
The complainant, Schofel Brothers, Incorporated, filed its formal 
complaint against the respondent, Mailloux Fruit & Produce Com- 
pany, Inc., on October 11, 1944. A copy of the complaint was 
served on the respondent on February 21, 1945. On the same day 
copies of the report of investigation were served on both parties. 
Since the amount requested as reparation is less than $500, evidence 
was received under the shortened procedure as provided in the 
Rules of Practice. 

The complainant alleges that on March 24, 1944, it bought a 
carload of lettuce from respondent which was sold as U. S. 1, f.o.b. 
shipping point in Arizona; that the lettuce actually was inferior 
to U. S. 1 or was not in suitable shipping condition when sold; that 
it arrived in poor condition and could not be disposed of at destina- 
tion in Newark, New Jersey, but was disposed of in New York 
City at a loss of $496.34. Complainant requests reparation in that 
amount. 

Respondent contends that the lettuce was inspected and found 
to be U. S. 1 at shipping point and that it complied with its con- 
tract. It further alleges that undue delay occurred between arrival 
of the lettuce in Newark, New Jersey, and its disposal in New 
York City. 


Additional circumstances are stated in the several findings of fact. 


FINDINGS OF FACT 

1. Both parties are corporations. Complainant’s business ad- 
dress is 175 Miller Street, Newark, New Jersey, and respondent’s 
business address is 216 South Water Market, Chicago, Illinois. Re- 
spondent was duly licensed under the act at all the times mentioned 
herein. 

2. Car PFE 62066 containing Arizona lettuce was inspected by 
the inspection service of the United States Department of Agricul- 
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ture at Tolleson, Arizona, the point of shipment, on March 20, 1944. 
Such inspection showed “Lettuce fresh, crisp and fairly well trimmed, 
few heads being closely trimmed. Wrapper or outer head leaves 
green or light green color. Heads free from defects average 46% 
hard, 37% firm and 9% fairly firm. Most crates no decay, some 
crates 2% slimy decay affecting compact portion of heads. Defects 
within grade tolerance. Grade, U. S. No. 1.” 

3. On March 24, 1944, the lettuce was sold by respondent to 
complainant, while in transit. The contract called for one car 
U. S. No. 1 Betsy Brand Arizona lettuce at $2.25 per crate, f.o.b. 
shipping point, plus $40.00 top ice, shipment from Phoenix, Arizona, 
March 20, 1944. 

4, After appropriate diversion the lettuce arrived at destination 
in Newark, New Jersey, on March 30, 1944, and no undue delay is 
shown to have occurred in transit. A Department of Agriculture 
inspection made at 2:30 p.m. on that day showed wrapper leaves 
generally fresh and green, heads fresh and crisp, most samples from 
5 to 10 percent decay, many samples none, averaging 4 percent Bac- 
terial Soft Rot in fairly well advanced stages affecting generally 
2 to 4 outer head leaves. The lettuce failed to grade U. S. 1 only 
because of decay. Such inspection was confined to doorway crates. 


5. Complainant immediately notified respondent of the condi- 
tion of the lettuce. Complainant thereafter accepted and paid for 
it without prejudice to its rights to hold respondent responsible for 


any loss. 

6. At 11:00 a.m. March 31, 1944, complainant consigned and 
diverted the lettuce to a dealer in New York City for sale. 

7. The lettuce was ordered to be delivered to Pier 28, North 
River, by 10:00 p.m. on April 2 for the market of April 3. It 
arrived at 2:55 a.m. on April 3 but was held because of late ar- 
rival and lack of berths. It was reordered for 10:00 p.m., April 3 
for market of April 4. It rearrived at 5:20 p.m. on April 3, 1944, 
and was unloaded on the pier the same day between 7:00 p.m. and 
9:00 p.m. 

8. A United States Department of Agriculture unrestricted in- 
spection made at about 8:00 p.m. at the time of unloading showed 
the lettuce to be generally fresh and crisp, 15 percent to 35 percent 
decay in most samples, no decay in many, averaging about 15 per- 
cent, Bacterial Soft Rot, mostly initial, some advanced, affecting 
2 to 5 leaves of the compact portion of the head to % of the head. 
The lettuce failed to grade U. S. No. 1 only because of decay. 

9. The lettuce was sold on April 4 through a dealer at New York 
City for a gross price of $1,060.75. After deducting freight and 
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other charges, a net return of $381.62 was realized and remitted 
to complainant. Complainant also received the sum of $17.04 from 
the carrier on a loss and damage claim. It had paid respondent the 
full purchase price of $895.00, thus sustaining a net loss of $496.34. 

10. The complaint herein was filed on October 11, 1944, or within 
nine months after the alleged claim for reparation arose. 


CONCLUSIONS 


Although the inspection at shipping point on March 20, 1944, 
showed the lettuce to be U. S. No. 1, there were some indications 
that decay had begun. The limited inspection made on arrival at 
Newark on March 30, 1944, showed most samples from 5 to 10 per- 
cent decay, average 4 percent, and the full inspection made by the 
U. S. Department of Agriculture on April 3, 1944, showed 15 to 
35 percent decay in most samples, average 15 percent. Since no 
undue delay was shown in transit, the condition of the lettuce on 
arrival, as indicated by these inspections, was such as to show that 
the lettuce was not in suitable shipping condition at the time re- 
spondent sold it to complainant on March 24, 1944. This being 
true, the respondent must be held to have breached the implied war- 
ranty of suitable shipping condition which is inherent in an f.o.b. 
contract such as the one involved in this transaction. 

The respondent contends that the complainant did not effect a 
reasonably prompt and prudent resale of the lettuce so as to mini- 
mize damages. The mere fact that the resale was not made at 
Newark, New Jersey, does not indicate that the resale was not 
prudent. The complainant was unable to find a buyer in Newark 
and diverted the shipment to a nearby, very large market. While 
it is true that several days elapsed between the arrival of the lettuce 
in Newark and its resale in New York, this delay was not due to a 
lack of reasonable care by the complainant. It reconsigned and 
diverted the car almost immediately to a New York commission 
merchant for resale. However. railroad and docking facilities were 
tied up so that efforts to place the car at a date earlier than April 3 
were frustrated. Moreover, a week-end intervened. In the cir- 
cumstances, the complainant cannot be said to have failed to exer- 
cise due care and prudence in reselling the car. 

The complainant should be awarded damages in the amount of 
$496.34, being the amount of the purchase price, namely, $895.00, 
less the net proceeds of resale and the proceeds of the loss and 
damage claim against the carrier ($381.62 and $17.04, respectively), 
and the facts published. 
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ORDER 

Within 30 days from the date of this decision respondent shall 
pay complainant, as reparation, $496.34 with interest thereon at 5 
percent per annum from March 30, 1944, until paid. 

The facts and circumstances, as set forth herein, shall be pub- 
lished. 

Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 20 
days after its date. 












(A. D. 1058) 
PACA Doc. No. 4376.* Decided September 24, 1945. 







Dismissal—Rejection with Reasonable Cause—Abnormal Deterioration as 
Showing Lack of Suitable Shipping Condition 






Where complainant sold and delivered to respondent branded cantaloups 
which the parties understood meant U. S. No. 1 or better and Federal 
inspection at destination showed the cantaloups to be abnormally de- 
teriorated, it is held that because the produce was not in suitable ship- 

ping condition at the time of billing, respondent’s rejection was with 

reasonable cause, and the complaint should be dismissed. 










In Absence of Written Evidence Terms of Contract Determined 
From Previous Course of Dealings 






Where the written evidence fails to set forth the basis of sale, the con- 
tractual relations between the parties must be determined by the estab- 
lished course of dealings between the parties prior to and at the time 
of the controversy. 
*, Sol Edgert, of Edgert and Edgert, of Cleveland, Ohio, for complainant. 
Mr. Fred Stua, of Cleveland, Ohio, for respondent. Mr. Richard F. Roche, 
Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 











PRELIMINARY STATEMENT 

* * * administratrix of the estate of * * *, doing business a 
filed a formal complaint on January 21, 1944, seeking reparation 
under the provisions of the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seg.), against * * * of * * *. 
The complaint alleges losses in the amounts of $1,124.33, $1,714.55 
and $1,573.72 were sustained by the complainant on three cars of 
cantaloups sold by contracts in writing to the respondent on the 18th, 
23rd and 25th of June 1943, respectively. The sales are alleged 
to have been f.o.b., the original shipping point being * * *, and the 
final destination being * * *. The complaint alleges shipment to 


gee, 



















*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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the respondent of cars of cantaloups of the kind, quality and grade 
called for in the contracts of sale and tender to the respondent at 
* * * in compliance with the contracts of sale but that the respondent 
failed, neglected and refused to accept the same. The complaint 
further alleges that immediately following refusal of the shipments 
by the respondent, the complainant was compelled to find another 
purchaser and that resales of the shipments for the respondent’s 
account resulted in losses in the amounts claimed. The complaint 
alleges the respondent violated section 2 of the act. 

The respondent filed an answer denying the allegations of the 
complaint as to the terms and conditions of the contracts of sale 
and alleging that the cantaloups were not in suitable condition when 
loaded and that any loss suffered by the complainant was occa- 
sioned thereby and not by reason of the respondent’s refusal to ac- 
cept them. As a further defense the respondent alleged a course of 
dealing with the * * * over a period of 20 years. It is stated that 
during this time occasionally produce shipped was not of good 
quality or in good condition or billed higher than the market price, 
and in such cases the respondent rejected cars which were not of 
good quality or condition or complainant made price adjustments 
if billed too high, and this was the first time a dispute of this kind 
had arisen, it always being agreeable to the * * * to take shipments 
off of the respondent’s hands when the quality or condition did not 
meet with the respondent’s approval. 

The respondent denied that it purchased the cantaloups in dispute 
or any other cantaloups from the complainant on an f.o.b. * * * 
cash acceptance basis. The respondent alleged that it advised the 
complainant on June 25 to be sure to get a car loaded on that day 
on green order so that it would not arrive ripe and on June 30, 
prior to the arrival of the cars on which the complaint is based, 
it wired the complainant that it could not handle the cars if they 
arrived over-ripe or showing mold, thus giving the complainant an 
opportunity to stop the cars in transit and sell at a market nearer 
to the point of shipment than * * *, The respondent alleged that 
when the first of the cars in dispute arrived, it wired the complainant 
that it could not use the same and complainant, as had been its 
custom, without protest, made other disposition of the car. Re- 
spondent further alleged that it had made known to the complainant 
the particular purpose for which the cantaloups were required and 
that the respondent had relied upon the complainant’s skill and 
judgment in selecting cantaloups of good carrying quality and which 
would be in a hard-ripe condition and of good quality at the time 
of delivery and acceptance at * * * and that there was an implied 
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warranty, that the cantaloups would be reasonably fit for the pur- 
pose for which the respondent ordered them and of merchantable 
quality. As soon as inspection of the cantaloups was made at * * *, 
the complainant was given notice of its breach of the implied war- 
ranty in that the cantaloups were found to be in a soft, deteriorated 
and moldy condition. Respondent asked for a dismissal of the com- 
plaint and requested an oral bearing. 

Subsequent to the filing of the complaint and answer, the com- 
plaint was amended by the substitution of * * * as administratrix 
in the place of * * *. 

An oral hearing was held at * * *, on June 19, 1945. Both the 
complainant and respondent were represented by counsel. 


The record discloses that the controversy involves three carloads 
of cantaloups shipped by the complainant from * * *, to the respond- 
ent at * * *, in cars WFEX 62934, MDT 21384, and PFE 36023. 
The original sale price of each shipment is undisputed as are the 
amounts realized on the resales. It is also agreed that the shipments 
were made pursuant to a prior existing agreement between the 
parties but the terms and conditions of this agreement are in dispute. 
The complaint alleges the sales were f.o.b. * * *. However, at- 
tached to the complaint are copies of telegrams addressed to the 
respondent by the complainant on July 5 and 7, respectively, in 
which it is stated that the sales had been made on “cash f.o.b. * * * 
acceptance”, and at the hearing the complainant sought to estab- 
lish such to be the fact. The complainant offered no testimony 
on the point but sought to introduce in evidence what purported to 
be an affidavit of * * *, now deceased, former administratrix of the 
Estate of * * *, to the effect that during 1948 and for many years 
prior thereto, all sales made to the respondent had been made on an 
f.o.b. * * * acceptance basis. On objection of the respondent, the affi- 
davit was refused admission in evidence under the rules of practice. 
The complainant offered no evidence on the quality or condition of the 
cantaloups at the time of shipment and no evidence that the ship- 
ments were handled in transit under abnormal transportation service 
and conditions. 

* * * 4 witness for the respondent, testified that as purchaser for 
* * * of * * *, and as a partner in the respondent firm he had been 
doing business with the * * * for over 20 years and purchases had 
always been made on regular terms, the respondent paying top 
prices in order to get produce of good quality and condition. He 
stated that there was no written contract after the first few years 
since a course of dealing had been established and prices or terms 
would not be mentioned when the respondent wired orders as it was 
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understood that the complainant would invoice at the shipping point 
market price on the day of shipment plus precooling, the respondent 
to pay freight and inspection upon arrival. In instances when pur- 
chases were not up to quality and condition, * * * stated the respond- 
ent would so advise the complainant and the complainant would 
dispose of the shipments elsewhere and in all the years of dealings 
there had never been a complaint from the complainant until the 
one involving the three cars in dispute. The witness stated he had 
never purchased cantaloups or any other produce from the com- 
plainant on an f.o.b. acceptance final basis and the shipments in 
dispute were not bought on that basis and had not been confirmed 
by the complainant on that basis. He stated that the circumstances 
under which the shipments in question were purchased were the 
same as in all prior dealings, and the complainant had not advised 
the respondent following the death of * * * that there would be 
any change in the manner of doing business. When car WFEX 
62934 arrived * * * said he inspected the cantaloups and found 
them to be in a moldy condition and wired the complainant that 
he could not use the shipment. The car was immediately taken off 
his hands and he said he heard nothing further about it which was 
in conformance with the way business had always been carried on 


with the complainant firm. When the other two shipments arrived 
he inspected the cantaloups and anticipating that there might be 
some trouble caused a Federal inspection to be made as these melons 
were also in a badly deteriorated and moldy condition. Telegrams 
in the record which were exchanged between the parties during the 


transactions under consideration tend to substantiate * * * testimony 
concerning the established course of business. 


FINDINGS OF FACT 

1. Complainant * * * is the administratrix of the estate of * * *, 
deceased who, during his lifetime, did business individually as the 
* * = 
2. Respondent is a partnership consisting of * * * and * * * 
doing business as * * * whose address is * * *, and is and was at 
the time of the transactions here involved licensed under the act. 

3. The respondent and * * * doing business as the * * * prior 
to the transactions here involved, did business together for ap- 
proximately 20 years during which time a course of dealing was 
established based upon mutual understandings. The * * * knew 
the quality and condition of produce which met the requirements 
of the respondent and the respondent relied upon the * * * to ship 
produce of such quality and condition upon the respondent’s order. 
No written contract was in existence between the parties setting 
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forth the terms of purchases made by the respondent. The estab- 
lished custom and practice was for the respondent to wire the * * * 
of its needs during a given period, it being understood that the 
* * * would ship produce bearing the Bright Brand label, which 
was equivalent to U. S. No. 1 or better, and charge the respondent 
for produce shipped the f.o.b. shipping point market price on the 
day of shipment, the respondent to pay costs of transportation, pre- 
cooling and inspection at destination. 

4. At the time of the transactions hereinafter referred to, * * * 
was deceased but the respondent continued to order produce from 
the administratrix of his estate in the same manner as had been 
the custom and practice prior to the death of the said * * *. The 
administratrix of * * * estate had not advised the respondent that 
business was to be carried on under terms and conditions other than 
the same as had been previously conducted. 

5. On June 18, 23, and 25, 1943, pursuant to an order received 
from the respondent, the complainant shipped from * * *, to the 
respondent at * * *, three carloads of cantaloups, shipments being 
made in cars WFEX 62934, MDT 21364 and PFE 36023, respec- 
tively. The shipments were made on non-negotiable bills of lading 
naming the respondent as consignee and the complainant drafted 
on the respondent for the amount of said shipments, attaching to 
said drafts the bills of lading and invoices covering the sales. The 
wires sent prior to shipment did not set forth the terms of the 
purchases and wires addressed to the respondent advising that said 
shipments had been made, did not indicate the terms of the pur- 
chases other than quoting the prices and the amount of the pre- 
cooling charges. The invoices attached to the bills of lading did 
not set forth the terms of the purchases. 

6. Upon arrival of car WFEX 62934 at * * * on June 22, 1943, 
the respondent inspected the same and found the cantaloups to 
show mold and soft ripe and not of a quality and condition suitable 
for the respondent’s use and wired the complainant of refusal to 
accept the same. The then acting administratrix of the * * * Estate, 
one * * *, in response to such wire telephoned the respondent con- 
cerning the shipment and upon being advised that due to the condi- 
tion of the cantaloups the respondent refused to accept the same, 
agreed to take the shipment off the respondent’s hands and there- 
after promptly diverted the car to * * * for disposition. 

7. Upon the arrival of cars MDT 21384 and PFE 36023 on 
July 4 and 6, 1943, respectively, the respondent promptly inspected 
the same and found the cantaloups to be in a moldy and over-ripe 
condition and not in accordance with the understanding between 
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the parties as to the quality of produce purchased by the respondent 
and caused a Federal inspection to be made of each shipment. The 
respondent, in each instance, following inspection promptly advised 
the then acting administratrix of the * * * Estate that it was re- 
fusing the shipments because of the condition of the cantaloups as 
revealed by the inspections. 

8. Federal inspection of car MDT 21384 made on July 5, 1943, 
at 11:40 a.m. disclosed the condition of the cantaloups therein to 
be as follows: 


“Color yellow or turning yellow, melons mostly firm, average 2% 
slightly soft. Average 15% show a light growth of mold on one-fourth 
to one-half of surface. Decay ranges from 3 melons in some crates to 
15 in others, averaging approximately 25% consisting of various soft 
rots, early to fairly well advanced stages”. 


Federal inspection of car PFE 36023 made on July 6, 1943, at 
8:45 a.m. disclosed the condition of the cantaloups therein to be as 
follows: 

“Stock that is free from decay is firm, generally turning yellow to 
yellow color, 20% show surface mold, mostly occurring at stem scar, 
some affecting one-fourth to one-half of surface of melon. Ranging from 
three to seven decayed melons per crate, average approximately 14% 
decay consisting of Fusarium and Rhisopus Rots, mostly in early to 
fairly well advanced stages occurring at stem scars. Now fails to grade 
U. S. No. 1, only on account of decay”. 


9. Following the refusal of the respondent to accept the canta- 
loups contained in cars MDT 21384 and PFE 36023, the complainant 
on July 8, 1943, instructed * * * to sell the same. Both cars were 
broken into and sold on July 9, 1943. 

10. Car WFEX 62934 was invoiced to the respondent for $1,- 
710.50 including a charge of $20.00 for precooling. The net amount 
realized on resale of this car was $586.17. Car MDT 21384 was 
invoiced to the respondent for $1,768.75 including a charge of 
$20.00 for precooling. The net amount received upon resale of this 
car was $54.20. Car PFE 36023 was invoiced to the respondent 
for $1,638.50 including a charge of $20.00 for precooling. The net 
amount realized upon resale of this car was $64.78. 

11. The complainant has failed to establish that the cars of 
cantaloups in dispute was purchased on an f.o.b. * * * acceptance 
basis or on an f.o.b. * * * acceptance final basis. 

12. By long established custom and practice between the parties 
it was understood that on order from the respondent the complain- 
ant was to ship produce of a condition and quality equal to U. S. 
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No. 1 or better. The complainant did not establish that the canta- 
loups at the time of shipment met such requirements. 

13. The shipments were handled under normal transportation 
service and conditions. The cantaloups upon arrival in * * * were 
in an abnormally deteriorated condition. 

14. The formal complaint was filed January 21, 1944, which 
was within nine months after June 29, 1943, when the cause of 
action on the first car to arrive at * * * occurred. 


, CONCLUSIONS 

Since the respondent in ordering the cantaloups and the com- 
plainant in confirming shipment and in invoicing the respondent, 
failed to set forth the terms and conditions of the purchases, the 
contractual relations between the parties must be determined on the 
basis of the established course of dealing between the parties prior 
to and at the time of the transactions in controversy as disclosed 
by the record. 

The complainant failed to establish that the cantaloups were 
bought on either an “f.o.b. acceptance” or an “f.o.b. acceptance 
final” basis, as those terms are defined in the regulations, which 
would have precluded rejection by the respondent. Since the re- 
spondent retained the right of rejection, consideration must be given 
to whether its rejection of the three shipments was for a reasonable 
cause. Reasonable cause for rejection depends upon the terms of 
the sales, condition of the produce and other factors. Under the 
facts found the respondent may well urge that its dealings with the 
complainant were on the basis of “f.o.b. inspection and acceptance 
arrival” which term is defined in the regulations as meaning that 
the produce sold is to be placed by the seller free on board car at 
shipping point, the cost of transportation to be borne by the buyer, 
but the seller to assume all risks of loss and damage in transit not 
caused by the buyer, who has the right to inspect the goods upon 
arrival and to reject them if, upon such inspection, they are found 
not to meet the specifications of the contract of sale at destination. 
The buyer may not reject without reasonable cause. Such a sale is 
f.o.b. only as to price and is on a delivered basis as to grade, quality 
and condtiion (7 C.F.R. Cum. Supp. § 46.24 (cc)). The quality and 
condition of the cantaloups in controversy as revealed by the in- 
spections made at destination clearly did not meet the specification 
of the contract of sale and if bought on an “f.o.b. inspection and 
acceptance arrival” basis, the respondent had a reasonable cause 
to reject them. 

Giving to the findings an interpretation most favorable to the 
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complainant, the sales were made on an “f.o.b. * * * basis”. Did the 
respondent on that basis have reasonable cause for rejection? 

A sale made “f.o.b.” is defined in the regulations as meaning that 
the commodity is to be placed free on board the car in suitable ship- 
ping condition and that the buyer assumes all risk of damage and 
delay in transit not caused by the shipper, irrespective of how the 
shipment is billed. The buyer has the right of inspection at desti- 
nation before the goods are paid for, but only for the purpose of 
determining that the produce shipped complied with the terms of the 
contract or order at time of shipment, subject to the provisions 
covering suitable shipping condition -(7 C.F.R. Cum. Supp., 46.24 
(i)). The term “suitable shipping condition” in relation to direct 
shipments means that the commodity, at time of billing, is in a 
condition which if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without ab- 
normal deterioration at the destination specified in the contract of 
sale (7 C.F.R. Cum. Supp., 46.24(j)). 

The complainant offered no testimony as to the quality and con- 
dition of the cantaloups in the three cars at the time of shipment. 
The record discloses no evidence indicating the shipments were 
handled under other than normal transportation services and con- 
ditions. Since the condition of the cantaloups at the time of in- 
spection at destination was one of abnormal deterioration it must 
be accepted as established that they were not in suitable shipping 
condition at the time of billing and the respondent was therefore 
within its rights in refusing to accept them. 

The complaint should be dismissed. 


ORDER 
The complaint herein is dismissed. 
This order shall become effective 20 days after its date. Copies 
hereof shall be served on the parties by registered mailed or in 
person. 


(A. D. 1059) 
PACA Doc. No. 4394.* Decided September 24, 1945. 


Dismissal—Settlement Between Parties 


Since a stipulation was filed by the parties stating that the matter had been 
settled and the complaint should be dismissed on the merits, the com- 
plaint is dismissed with prejudice. 


Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Mr. Henry 
Spiegel, of Chicago, Illinois, for respondent. Mr. Richard F. Roche, 


Examiner. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
ORDER OF DISMISSAL 

In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.), respondent 
filed an answer to the complaint and thereafter the proceeding was 
regularly noticed for an oral hearing to be held at * * *, on August 
30, 1945. 

At the oral hearing the parties, by their respective attorneys, 
entered into and filed a stipulation in writing to the effect that the 
matters at issue have been amicably adjusted and authorized a dis- 
missal of the complaint on its merits. In accordance with such stipu- 
lation, the complaint is hereby dismissed with prejudice. 

Service hereof shall be made on the parties. 


(A. D. 1060) 
MORSE-HUBBARD COMPANY v. RALPH C. HAWKINS. PACA Doc. No. 4418. Decided 
September 24, 1945. 


Buyer Did Not Become Seller’s Agent Due to Custom Established in Prior 
Transactions—Failure to Show Buyer Acted as Seller’s Agent 


Where complainant-seller sold a carload of potatoes to respondent-buyer at 
a delivered price, and the latter unloaded the potatoes at destination 
and placed them in storage after a prospective buyer had refused to take 
them, claiming that he made the resale as agent of the seller, such agency 
arising by virtue of prior custom between the parties, it is held: (1) 
the potatoes were in salable condition at destination; (2) seller’s stor- 
age of the commodity, without complaint being made within a reasonable 
time, constitutes an acceptance; and (3) reparation should be awarded 
the seller for the agreed purchase price. 


. A. J. Hubbard, of Morse-Hubbard Company, of Minneapolis, Minnesota, 
complainant, pro se. Mr. J. Marvin Glance, of Asheville, North Carolina, 
for respondent. Mr. Robert A. Hope, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PRELIMINARY STATEMENT 

This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), instituted by Morse- 
Hubbard Company, the complainant, seeking reparation from the 
respondent, Ralph C. Hawkins. In its formal complaint filed July 
26, 1944, complainant alleges that respondent has failed to pay the 
contract purchase price of a carload of potatoes shipped, upon order 
of respondent, from Minnesota to Asheville, North Carolina, at the 
agreed price of $2.65 per ewt., delivered at Asheville, although the 
potatoes were accepted and unloaded by respondent upon arrival. 
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Respondent filed an answer denying acceptance of the shipment, 
alleging an unfit condition of the potatoes upon arrival, and further 
alleging that the potatoes were unloaded and sold by him for the 
account of the complainant in accordance with a custom and practice 
established by previous transactions between the parties. Respond- 
ent also alleges that he tendered to complainant the proceeds realized 
by respondent from sale of the potatoes, less expenses incident to 
such sale, and his continuing willingness to pay such sum in full 
settlement of complainant’s claim. 

An oral hearing was held in Asheville, North Carolina, on May 
23, 1945. A. J. Hubbard of the Morse-Hubbard Company testified 
for complainant. Respondent testified in his own behalf. All ex- 
hibits attached to the complaint were received in evidence without 
objection. 

Hubbard testified to the effect that the potatoes were sold to re- 
spondent; that the car arrived at Asheville on March 4, 1944, and 
complainant heard nothing from respondent until receipt of re- 
spondent’s letter dated March 13, 1944, reading as follows: 


“Above named car of potatoes arrived here tightly closed with no 
ventilation. Upon opening the car it was found to be hot, sweaty and 


giving off a considerable odor. 
“The party to whom I had this car of potatoes sold, upon observing 
its condition on arrival, refused to purchase same. 


“In consequence of my purchaser's refusal to take the potatoes I have 
paid the freight on this car and have unloaded and stored the potatoes. 
I am of the opinion I can dispose of these potatoes to our mutual ad- 
vantage unless it is found there is more damage than is now manifest. 
In any event, I shall handle to the best advantage and advise you of 
the results.” 


On April 3 respondent wired complainant that he was unable to 
sell the potatoes on account of their size and condition and asked 
complainant’s advice. Witness stated that on receipt of respond- 
ent’s wire he called and reminded respondent that the duty rested 
upon him to either accept or reject the shipment within a reasonable 
time, but that complainant would give respondent a “concession of 
15 cents per bag” and respondent promised to remit on that basis; 
that respondent wired complainant on April 7 that he was unable 
to sell the potatoes and asked complainant to dispose of them; that 
complainant did not authorize respondent to sell the potatoes for its 
account. 

Arthur Deming, a deposition witness, testified generally regard- 
ing his business of buying, storing, and selling potatoes at Harris, 
Minnesota; that he supervised the sorting, sacking, and loading in 
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car PFE 42980 of the potatoes in question; that they were of uni- 
form grade and appeared to be in satisfactory condition when 
loaded. 

At the hearing respondent referred to a letter which he received 
from complainant, dated September 16, 1940 (Exhibit 13a, Report 
of Investigation), wherein it was stated that complainant always 
considered respondent “our representative” in the Asheville terri- 
tory, and respondent states that nothing was ever received from 
complainant “abrogating” the letter; that complainant had not 
-paid respondent a brokerage for selling potatoes but respondent 
did get an “overage,” meaning a price in excess of complainant’s 
quoted price; that respondent paid the freight on the shipment in 
question because of an understanding with Hubbard that no cars 
were to be left standing on track; that the potatoes in question were 
“sweaty and sprouty” in the car on arrival at Asheville; that the 
buyer from whom respondent had received an order refused to take 
the potatoes because they were “sprouty and sweaty and the car 
was hot”; that the respondent finally disposed of the potatoes for 
net proceeds of $355.76. 


FINDINGS OF FACT 

1. Complainant is a Minnesota corporation whose address is 324 
First Street, North, Minneapolis, Minnesota. 

2. Respondent is an individual whose address is 361 Depot Street, 
Asheville, North Carolina. At the time the transaction here involved 
took place, respondent was licensed under the act. 

3. On or about February 25, 1944, complainant sold to respond- 
ent and respondent purchased from complainant one carload of 
Green Mountain potatoes at the agreed price of $2.65 per ecwt., 
delivered at Asheville, North Carolina. 

4. Pursuant to the contract of sale, complainant shipped from 
Harris, Minnesota, February 26, 1944, to respondent at Asheville, 
North Carolina, 45,000 pounds of potatoes in car PFE 42980, of the 
kind sold which were received by respondent in saleable condition. 
Respondent paid the freight on the shipment, made no complaint io 
complainant and placed the potatoes in storage but failed and re- 
fused to pay complainant the agreed price. 

5. Complainant filed a complaint herein on July 26, 1944, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 
The existence of a contract between the parties for the purchase 
and sale of a carload of Green Mountain potatoes at an agreed price 
is admitted by respondent. The telegrams evidencing the contract 
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indicate that in the dealings between the parties over a period of 
years, the usual relationship existing between them was that of 
seller and purchaser. Evidence introduced by the respondent of 
concessions made in some instances by the complainant to prevent or 
minimize loss to respondent fails to establish in this case the rela- 
tionship of principal and agent or to authorize respondent to treat 
the potatoes as the complainant’s and to sell them for the com- 
plainant’s account. Respondent testified that any loss was to fall 
only on him in the previous transactions. 

Complainant’s letter of September 16, 1940, to the effect that re- 
spondent was considered complainant’s representative has no special 
significance. As in prior transactions, respondent secured complain- 
ant’s sale price, then took an order from an Asheville buyer for the 
varload at a price in excess of complainant’s quoted price. The dif- 
ference was respondent’s profit. It was not compensation paid or 
agreed to be paid by complainant. 

By respondent’s admission, the potatoes were in saleable condi- 
tion on arrival and could have been sold had the respondent been 
able to find a buyer. Respondent made no complaint concerning 
the condition of the potatoes until ten days after their arrival, hav- 


ing in the meantime accepted and unloaded them. The respondent 
is obligated to pay to the complainant the agreed price and his 
failure to do so is a violation of section 2 of the act. The facts 


should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay complainant as reparation $856.46 with interest thereon at the 
rate of 5 percent per annum from March 5, 1944, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 
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(A. D. 1061) 
PACA Doc. No. 4452.* Decided September 24, 1945. 












Dismissal—Settlement Between Parties 





Since a stipulation was filed by the parties stating that the matter had been 
settled and the complaint should be dismissed on the merits, the com- 
plaint is dismissed. 










Mr. Henry Spiegel, of Chicago, Illinois, for complainant. Mr. Alexander 
Golbus, of Chicago, Illinois, for respondent. Mr. Richard F. Roche, 


Examiner. 
Decision by Thomas J, Flavin, Assistant to the Secretary of Agri- 
culture. 
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Complainant filed a complaint against respondent under the Per- t 
ishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a q 
et seq.). Respondent answered and thereafter the proceeding was s 
regularly noticed for an oral hearing. A hearing was held at * * * L 
on August 29, 1945. On August 30, 1945, the parties through their hi 
attorneys entered into and filed a stipulation in writing reciting a 
that the matters at issue had been amicably settled by payment to n 
complainant of a stated amount and authorizing a dismissal of the h 
complaint. el 

In accordance with such stipulation the complaint is dismissed. re 

Copies hereof shall be served upon the parties by registered mail w 
or in person. h: 
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PACA Doc. No. 4414.* Decided September 25, 1945. an 

Breach of Warranty—Lack of Suitable Shipping Condition—Buyer’s Duty 

to Minimize Loss by Sale After Lawful Rejection—Failure of 

Buyer to Claim Reparation no 
Where seller warranted the cabbage as good and it was not as warranted, for 
and it was not in suitable shipping condition, and there was no evidence col 

of usage and custom authorizing the buyer to convert the contract of 
sale to one of consignment, but having rejected, respondent properly ' 
minimized the loss by resale of the produce, it is held that since re res 
spondent did not ask for an affirmative award for expenses in excess : 
of proceeds, the complaint should be dismissed. 194 
Mr. Robert E. Baird, of Reserve, Louisiana, for complainant. Mr. Seth M. on 
Walker, of Walker & Hooker, of Nashville, Tennessee, for respondent. ] 

Mr. Raymond L. Dillman, Examiner. 
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PRELIMINARY STATEMENT f 
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In a formal complaint filed September 16, 1944, by the * * *, on 











*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
1940 ed. 499a et seq.), it is in substance alleged that respondent * * *, 
operating as the * * *, purchased in interstate commerce and ac- 
cepted but failed and refused to pay the agreed purchase price of 
a carload of cabbage. 

The substance of respondent’s answer is that for a number of 
years prior to February 16, 1944, he had been buying vegetables 
from * * *, now deceased, and on that date called * * * and said 
that he “could use a straight carload of cabbage” at $20 per ton 
“provided that the cabbage was graded right so that it would be 
green, sound, and good” on arrival at * * *; that * * * said he would 
see that respondent would get a “good” carload “properly iced”; 
that on February 18 complainant shipped the carload of cabbage in 
question (MDT 18234) from * * * to respondent at * * *; that re- 
spondent paid the freight on the carload before the cabbage was 
inspected and that after removal of a part of the cabbage for de- 
livery to prospective buyers it was discovered that some of it was 
affected by decay and wired * * * that the cabbage was “very com- 
mon yellow showing some decay, evidently too much rain. Will 
handle and do our best. If not satisfactory wire advice.” Respond- 
ent alleges that * * * received the wire but did not answer it and 
respondent believed “that if the arrangement suggested in the wire 
was not satisfactory” * * * would have replied thereto or would 
have “advised respondent what disposition to make” of the ship- 
ment; that respondent then handled the carload for * * * account 
and thereby incurred a net loss of $19.60; that if the cabbage had 
been of the quality ordered respondent could have made a net 
profit of $200 or more on the transaction. Respondent denies owing 
complainant anything and asks for a dismissal of the complaint. 

Since the damages claimed in the complaint do not exceed $500, 
no formal hearing was held. Evidence has been submitted in the 
form of statements of fact and the depositions of witnesses in ac- 
cordance with section 6(c) of the act. 

The record includes a report of investigation that was served on 
respondent, together with a copy of the complaint, on October 5, 
1944. A copy of the report of investigation was likewise served 
on complainant on October 6, 1944. 

In complainant’s opening statement, it is asserted that on Feb- 
ruary 8, 1944, respondent bought a mixed carload of vegetables from 
* * * including 333 bags of cabbage of 50 pounds each, and after 
the arrival of that carload at * * * respondent bought a full carload 
of cabbage, also in 50-pound bags. Attention is called to the deposi- 
tion of * * * with whom respondent talked about the second car- 
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load on February 16, 1944, and that respondent said the price of * * * 
cabbage was lower than the price asked by * * * who then reduced 
the price $1 a ton for carload MDT 18234 which respondent pur- 
chased; that on February 17, 5,100 pounds of ice was placed in the 
car and the following day an equal amount was also “distributed 
over the car”; that the cabbage was “just about the same” type 
and grade as was placed in the prior car; that respondent did not 
complain about the prior shipment of cabbage or ask for a better 
grade; and that loading of the second car began on February 17 
and extended to the 18th. The testimony of * * * is corroborated 
by other deposition witnesses concerning the amount and cost of 
ice that was placed in the car on February 17 and 18; that the ice 
was placed over each layer of cabbage and over the top layer ex- 
tending to the roof of the car. The carload of cabbage in question 
as well as that contained in the prior mixed shipment was offi- 
cially inspected at loading point. Grade defects based on require- 
ments for U. S. No. 1 cabbage average approximately 15 percent 
greater for the second car (MDT 18234), than for the cabbage con- 
tained in the prior mixed carload shipment and consisted of dis- 
colored leaves and soft heads. The percentage of heads affected by 
decay was slightly less in the second carload. 

Respondent testified that when he talked with * * * regarding 
the second carload of cabbage he said he would purchase it if * * * 
would see to it that the cabbage was properly graded; that * * * 
said he would “look after” the shipment the best he could and that 
he knew the cabbage would be good; that * * * made the price on 
the second carload $19 a ton; that the car arrived at * * * on 
February 21 and respondent paid the freight, and thereafter at about 
7:00 a.m. the following morning opened the car; that the heads of 
the cabbage “were showing decay and yellow in all bags that were 
visible” the cabbage being “worse in each end” of the car than in 
the center; that he wired * * * on February 22 but received no an- 
swer and wrote him on February 26 in part as follows: 


“For your information the loss on car cabbage is going to be heavy. 
The way it stands if get freight charges will be surprised. This cab- 
bage had plenty of ice in doorway but none in back of car. Even door- 
way cabbage very yellow and decay. It will be necessary to retain and 
salvage car. We will do our best and will make report when completed.” 


Respondent says he received no answer from complainant to such 
letter; that some of the cabbage was sold, some dumped, and some 
was made into kraut and sold as such, but that the total expenses 
exceeded the net proceeds in the amount of $19.60; that the * * * 
market for reasonably good, sound cabbage ranged from $1 to $1.25 
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per sack and that disposal on the market of good, sound cabbage 
would have made respondent a profit of approximately $150 to 
$250 on the carload. 

Other deposition witnesses testifying for respondent included the 
Health inspector for the city of * * *, who on March 7, 1944, con- 
demned 155 bags of the cabbage, also two’witnesses who stated that 
they heard respondent talking with * * * at the time of purchase 
and that respondent said he wanted good, firm, green cabbage; 
that after arrival of the car prospective customers examined the 
cabbage and refused to buy it. 


FINDINGS OF FACT 

1. Complainant is an informal partnership consisting of the 
widow, children, and heirs at law of * * *, deceased, and has its 
place of business at * * *. 

2. Respondent is an individual, * * * trading as * * *, whose 
post office address is * * *. During all of the period covered in the 
complaint respondent was licensed under the act. 

3. On or about February 16, 1944, complainant sold to respond- 
ent for shipment in interstate commerce from * * * to * * * one 
‘arload of cabbage at the agreed price of $19 per ton f.o.b. shipping 
point. Respondent at the time of purchase complained of the qual- 
ity of a previous carload of cabbage received from complainant on 
that date and complainant stated to respondent that the second car- 
load would be good. Complainant loaded the cabbage in car MDT 
18234 and it was shipped from * * * on February 18, 1944. The 
load consisted of 617 bags, the gross weight of which was 30,850 
pounds. The agreed price was $293.07, plus $30.60 for ice, making 
the total cost of the carload $323.67. 

4. The cabbage was inspected at loading point on February 18, 
1944, by a Federal-State inspector. The cabbage was then fresh, 
clean, and fairly firm to firm. Most of it was closely trimmed and 
approximately half of the load was of pale green color. Grade 
defects ranged from 50 to 80 percent, averaging approximately 65 
percent, which defects included an average of 3 percent affected by 
decay. The other defects consisted chiefly of discolored leaves and 
soft heads. ; 

5. The carload arrived at * * *, February 21, 1944. Respond- 
ent paid the freight prior to opening the car. The shipment was 
examined by respondent during the morning of February 21, and 
all visible bags of the cabbage then showed the effects of decay and 
yellow leaves. The cabbage removed from each end of the car was 
in worse condition than that in the doorway. Respondent showed 
the cabbage to prospective purchasers on the day of arrival but at 


‘ 
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least two of the purchasers refused to accept it on account of its 
defective condition. 

6. On February 22, at about 11:30 a.m. respondent wired com- 
plainant that the cabbage was “very common yellow showing some 
decay” and that he would “handle it our best” and asked complainant 
to “advise” him “if not satisfactory”. Complainant did not an- 
swer respondent’s wire and respondent resorted 65 bags and sold 
the cabbage to * * * at $1.20 per bag, receiving $72. Respondent also 
sold 397 bags to the * * * where it was made into kraut for which 
respondent received $90.25, and the remaining 155 bags were con- 
demned and dumped. Respondent paid as freight and tax and the 
cost of hauling the 397 bags to the * * *, a total of $181.85, which 
exceeded the proceeds of sale by $19.60. 

7. The complaint was filed September 16, 1944, which was within 
nine months after the alleged cause of action accrued. 


CONCLUSIONS 

The issue of first importance is one of fact. Did respondent com- 
plain to * * * about the weight and condition of the cabbage in the 
first carload and did * * * state that the second carload would con- 
tain “good” cabbage, of better quality than that shipped in the 
first car, thereby stating a warranty? Respondent’s version of 
what was said (which has been outlined in the preliminary statement) 
has been accepted as the basis of findings of fact, paragraph 3, 
because of the reasonableness of respondent’s claim that such a rep- 
resentation was made and because of the partial corroboration sup- 
plied by other witnesses. Moreover, the sale of the cabbage being 
at a price f.o.b. shipping point, there was an implied warranty that 
it would be in suitable shipping condition to assure delivery to re- 
spondent at * * * without abnormal deterioration, if handled un- 
der normal transportation service and conditions.* The shipment 
was billed out of * * * during the afternoon of February 18 and 
arrived at * * * February 21. Such movement of the car from 
origin point to destination appears to have been made under normal 
transportation service and conditions. An average of 3 percent of 
the cabbage was affected by decay at shipping point and an aver- 
age of 65 percent had either discolored leaves or soft heads or both. 
The fact that injury was such that prospective buyers would not 
accept it, seems to warrant the conclusion that deterioration was 
abnormal. While the extent of increase during transit of the de- 
fects noted at shipping point is not shown by an official inspection 
of the cabbage on arrival at * * *, the general description of its 


17 C.F.R., Cum. Supp. § 47.24(j). 
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condition leads to the conclusion that there was both a breach of 
complainant’s express warranty that the cabbage to be shipped in 
the second car would be “good”, and a breach of the implied war- 
ranty that it was in suitable shipping condition, such warranties 
not being inconsistent.’ 

Respondent’s legal position with respect to complainant’s theory 
of recovery is stated as follows: 


“It is the custom of the trade that such a wire or communication, 
unanswered, establishes an agreement that such shipment is rejected 
and the receiver will dispose of the same as the shipper’s consignee.” 


There is no evidence in the record of a usage and custom that buyers 
of perishable commodities convert contracts of purchase to contracts 
of consignment under the circumstances stated. 

The respondent’s wire amounted to a rejection. It then became 
respondent’s duty to minimize the loss and that could only be 
done by prompt disposal of the saleable cabbage.* 

Respondent alleges that “in truth and in fact complainant is in- 
debted to respondent”, but since respondent simply asks for a dis- 
missal of the complaint and no award of damages against com- 
plainant is asked for, the order should be so limited. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served on the parties by registered mail 
or in person. This order shall become effective 20 days after its date. 


2Randolph Marking Co., Inc. v. Floyd O. Kyte, PACA Docket No. 1826, S. 1578. 

8Wise v. Central Iowa Motors Co., 207 Ia. 939, 223 N.W. 862 (1929) ; Bekkevold v. Potts, 
173 Minn 87, 216 N.W. 790, 59 A.L.R. 1164 (1927); J. B. Colt Co. v. Asher, 239 Ky. 235, 39 
S.W. (2d) 263 (1981). 

‘Biederman Bros. Produce Co. v. D. H. Feinn & Co., PACA Docket No. 312, S. 393; Descalzi 
Fruit Co. v. Wm. S. Sweet & Son, Inc., 75 Atl. (R.I. 1910) 308; Hitchcock v. Griffin 
& Skelley Co., 99 Mich. 447, 58 N.W. 373. 
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(A. D. 1063) 


WEsco Foops CoMPANY v. METZGERS, INC. PACA Doc. No. 4511. Decided 
September 27, 1945. 


Failure to Pay Purchase Price 


Respondent’s failure to pay for five carloads of potatoes which respondent 
accepted in accordance with the terms of the contract entitles com- 
plainant to an award of reparation for the full amount of the purchase 


price. 
Transaction Constituting Interstate Commerce 


Where respondent purchased potatoes in one state for processing of the com- 
modity within the state but with the expectation that the product would 
be shipped outsidd the state, such sale constitutes a transaction in inter- 
state commerce. 


Wesco Foods Company, of Chicago, Illinois, complainant, pro se. Mr. R. C. 
C. Heaney, of McCobb & Heaney, of Grand Rapids, Michigan, for re- 
spondent. Miss Barbara Coxe, Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


PRELIMINARY STATEMENT 

On May 19, 1945, Wesco Foods Company filed a formal complaint 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
1940 ed. 499a et seqg.), seeking reparation against respondent, Metz- 
gers, Inc., for the purchase price of five carloads of potatoes. Copies 
of the complaint and report of investigation were served on re- 
spondent by registered mail on July 25, 1945, but no answer has 
been filed. In accordance with the applicable rules of practice, oral 
hearing is waived and the facts alleged in the complaint are deemed 
to be admitted. (10 F.R. 2209 et seq.) 

The respondent was notified by letter dated March 6, 1944, that 
an informal complaint had been filed against it in this matter. Re- 
spondent stated in reply that it was unable to pay complainant’s 
claim owing to financial difficulties arising directly from credit ex- 
tended to Metzgers Dehydrated Foods by respondent corporation 
for raw materials valued at approximately $60,000. Thomas R. 
Metzger, who is president of respondent corporation, was one of 
the partners in Metzgers Dehydrated Foods. The respondent there- 
after indicated to complainant its belief that it would have funds 
available to pay the complainant, and the complainant agreed to 
hold its claim in abeyance until March 1, 1945. 


FINDINGS OF FACT 
1. Complainant is a corporation whose address is 1425 South 
Racine Avenue, Chicago, Illinois, 
2. Respondent is a corporation whose address is Greenville, 
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Michigan, and during the period covered by the complaint was 
licensed under the act. 

3. In the period January 3, 1944, to January 19, 1944, inclusive, 
the respondent in the course of interstate commerce and contem- 
plating the shipment of the commodity in interstate commerce bought 
from the complainant five carloads of U. S. No. 1, Size A, potatoes, 
f.o.b. shipping point basis, as follows: 






ecided 






dent 



















































com- 

rchase FGE 44714, January 3, 1944—44,970 lbs. @ $2.32 ewt.__---- $1,043.30 
BRE 78293, January 4, 1944—45,000 lbs. @ $2.32 cwt._-__-- 1,044.00 
FWD 20042, January 7, 1944—45,000 Ibs. @ $2.35 cwt.__-__- 1,057.50 

- com- FGE 52319, January 15, 1944—45,000 lbs. @ $2.35 cwt.____-- 1,057.50 

would FGE 21212, January 19, 1944—45,000 lbs. @ $2. Wgsxinnsarts 1,012.50 

inter- —aa 

$5,214.80 

R. C 4. The above-mentioned cars were shipped from points in the 

aie State of Michigan and were diverted by complainant to the re- 

: spondent at Greenville, Michigan. 

Lgri- 5. Car FGE 21212 was subsequently diverted from Greenville 
in interstate commerce to Wheeling, West Virginia. 

6. The other cars were unloaded at Greenville and the potatoes 
aint were delivered by respondent to Metzgers Dehydrated Foods; Metz- 
SC gers Dehydrated Foods processed the potatoes under a Government 
ae contract and the dehydrated potatoes were thereafter delivered in 
pies interstate or foreign commerce to points outside the State of 

a Michigan. ; aie 

ie 7. The respondent accepted without complaint as to condition, 

eal grade, quality, or quantity the five carloads of potatoes. 

il 8. The complainant received from respondent two checks in the 
amounts of $1,043.30 and $1,044.00, respectively, both issued by 
respondent February 22, 1944, in payment of complainant’s invoices 

hat 7 for cars FGE 44714 and BRE 78293. 

= 9. Both of said checks were dishonored when presented for pay- 

Ss ment by complainant. 

ai 10. There is due and owing complainant the amount of the agreed 

R. purchase prices totalling $5,214.80, no part of which has been paid. 
of 11. Complainant filed an informal complaint herein on March 

ea 4, 1944, which was within nine months after January 19, 1944, 

ad when the cause of action accrued. fe 

to CONCLUSIONS 

Since the respondent purchased the potatoes in Michigan for 

processing within the State but with the expectation that the prod- 
ith ucts resulting from said processing would be shipped outside the 





State of Michigan, the sale of the potatoes was a transaction in 
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interstate commerce. Respondent’s failure to pay for the five car- 
loads of potatoes constituted a violation of section 2 of the act. 
Reparation should therefore be awarded in favor of the complainant 
and against the respondent for the sum of $5,214.80, the purchase 
price of the five carloads of potatoes, with interest. 

The facts and circumstances as herein set forth should be pub- 
lished. 

ORDER 

Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $5,214.80, with interest thereon at 5 
percent per annum from January 19, 1944, until paid. 

The facts and circumstances, as set forth herein, shall be pub- 
lished. 

Copies hereof shall be served on the parties by registered mail or 
in person, and except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 
days after its date. 





1942 PACA DECISIONS HITHERTO UNREPORTED 


(A. D. 1064) 
PACA Doc. No. 3837.* Decided May 21, 1942. 


Dismissal—Failure to Pay Purchase Price—Availability of Defense of 
Lack of Suitable Shipping Condition 


Where buyer inspected the tomatoes through its agent at the time of purchase, 
the defense that the tomatoes were not in suitable shipping condition 
is not available to the buyer, and therefore, reparation is awarded com- 
plainant in amount of the unpaid purchase price. 


. Henry T. Spiegel, of Chicago, Illinois, for complainant. Mr. John A. 
Duncan, of Detroit, Michigan, for respondent. March € Rossiter, of 
Chicago, Illinois, for other respondent. Mr. Robert B. Throckmorton, 


Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PROCEEDINGS 

* * * doing business as * * *, by formal complaint received in 
the Department on December 30, 1940, seeks an award of repara- 
tion under the provisions of the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 1940 ed. 499a), against the 
respondents, * * *, a corporation, * * *, and/or * * *, a corporation, 
* * * for damages in the amount of $1,003 due for a carload of 
tomatoes purchased for shipment and shipped from * * * to * * *. 
After filing the formal complaint, * * * assigned the cause of action 
alleged therein to the Atchison, Topeka & Santa Fe Railway Com- 
pany. ‘There has been submitted to the Department a signed copy 
of the document by which such assignment was effected. 

It is alleged in the formal complaint filed by * * * that on or about 
November 18, 1940, the complainant, contemplating the shipment of 
the commodity in interstate commerce, by a contract in writing, 
purchased from the respondent, * * *, a carload of 650 lugs of 
Foothill Brand tomatoes; that, at the time of the purchase, the 
tomatoes were on track in * * * in the car in which they were 
shipped from * * *; that, on the same day the tomatoes were sold 
to the respondent, * * * for the net price of $1,003, and were shipped, 
in interstate commerce, in car RD 25018 from * * * to * * *; that 
the sale was negotiated by * * *, a broker located in * * *, who 
acted in negotiating the sale as agent for the last-named respond- 
ent; that the tomatoes, upon their arrival in * * *, were accepted 
and unloaded by the * * *; and that there is now due the complainant 
1,003, no part of which has been paid. * * * was made a respondent 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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in the apparent belief that if the defense of the * * * (unsuitable 
shipping condition and unfitness of the tomatoes) were sustained, 
* * * as seller to the complainant, might be held liable for the com- 
plainant’s damage. 

A formal answer, incorporating also a counter-complaint for dam- 
ages in the amount of $547.58, was filed by the * * * on January 
27, 1941. Acceptance of the tomatoes is admitted in the answer, 
but indebtedness to the complainant is denied. In the counter- 
complaint it is alleged that, in the contract of sale entered into on 
November 18, 1940, the complainant represented and warranted 
that the tomatoes were in suitable shipping condition and fit for 
the purpose of repacking and resale, for which purpose the com- 
plainant knew the goods were being purchased; that the tomatoes 
were not in suitable shipping condition because they were infected 
with Bacterial Soft and Phoma Rots, diseases of field origin; that 
the defects were latent and could not be discovered upon inspection 
and were unknown to the respondent and its agent, Crispo; that, 
upon their arrival at * * *, the tomatoes were in a green condition 
and were unloaded into the tomato room of the respondent for the 
purpose of ripening, repacking, and resale; that, as they became 


ripe, inherent defects of field origin were disclosed and all the 
tomatoes became totally worthless, necessitating dumping by the 
respondent; and that the respondent incurred expenses amounting 
to $547.58, which he is entitled to recover from the complainant. 


The material allegations contained in the counter-complaint have 
£ p 
* * 


been denied by 

An answer was also filed by * * *, who allege therein that the 
tomatoes were shipped from * * *, on November 10, 1940, and 
arrived in * * *, Sunday, November 17, without being delayed in 
transit; that they were sold to the complainant the following day 
while on the Santa Fe teamtrack at * * *, where they were inspected 
and accepted by * * *; that since the car was loaded approximately 
half full there was no trouble in inspecting the entire contents; 
that the tomatoes were paid for by * * * on November 19, and were 
inspected by the president of * * * and two of his employees and 
found to be in good condition when sold; and that later they were 
shipped to * * *, * * * moved for a dismissal of the complaint 
against them upon the grounds that the complaint did not charge 
them with either a breach of contract or a violation of section 2 
of the act and that there was no contractual relation between * * * 
and the * * *. 

A hearing on the matters put in issue by the various allegations 
and denials was held before an examiner of this Department at * * * 
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on November 5 and at * * * on November 7, 1941. The Atchison, 
Topeka & Santa Fe Railway Company was represented at the 
hearing, but did not participate directly therein. 

The * * * relies principally on the testimony of * * *, a Federal 
inspector, of * * *, who, at the request of the company, inspected 
the tomatoes on November 25, 1940, apparently five days after 
they reached * * * and seven days after they were sold at * * *. 
* * * inspected three lots, one of 460 lugs, one of 120 lugs, and 
another of 150 lugs. At the time of the inspection the tomatoes 
had apparently been removed from the car in which they were 
shipped and were loose in lugs and unwrapped. In addition it ap- 
pears that those in the lot of 120 lugs had not been sorted. Al- 
though the lugs bore various labels, most of them bore the Foothill 
Brand label. Four hundred and sixty of the lugs inspected showed 
decay averaging 10%, with approximately 80% of the tomatoes 
mature green and 10% turning. An average of 12% of the tomatoes 
showed numerous brown sunken spots, 6% brownish shoulder bruises, 
and 10% shriveled spots. In the 120 lugs which had not been 
sorted, the inspection revealed decay averaging 25%, consisting of 
various rots, mostly Bacterial Soft and Phoma Rots in various 
stages. In this lot approximately 55% of the tomatoes were mature 
green, 20% turning, an average of 11% showed numerous brown 
sunken spots, 7% brownish shoulder bruises, and 8% shriveled spots. 
Among the remarks made by the inspector on his certificate is the 
following: “Also examined 150 lugs and eleven 30-gallon drums 
of Tomatoes which applicant states.were unloaded from above car; 
practically all Tomatoes in these containers showed decay or numer- 
ous brown sunken spots.” Asked whether he thought the tomatoes in- 
spected had any commercial value, the inspector answered: “I don’t 
believe the ones that show decay or various soft conditions had.” The 
inspector did not know whether Phoma Rot was initiated by transit 
conditions, but expressed the opinion that certain conditions in 
transit or in storage would help start it and keep it going, that is, 
would accelerate or hasten its development. The inspector testified 
that Bacterial Soft Rot may occur anywhere in the field, in transit, 
or in storage. He expressed the opinion that an empty lug could 
carry Bacterial Soft Rot and could contaminate. healthy tomatoes 
placed in it. 

* * * president of the * * *, testified that on November 18, he 
had negotiations with * * *, of * * *, relative to the purchase of a 
carload of * * * tomatoes and told him over the phone to locate a 
car of tomatoes suitable for repacking. * * *, after having located 
the tomatoes in question, was informed by * * * “Well, if it does 
not show any rain damage and you think it is a good car of to- 
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matoes, let the car come in. If not, we are going to have trouble. 
I would rather be without tomatoes.” Later, * * * informed * * * 
that the tomatoes were purchased from * * *, at $1.95, * * *, and 
on November 18, * * * was informed that the car had been recon- 
signed to * * *, where it arrived on the 20th, at the * * *, where 
* * * is located. * * * testified that, on the morning after the to- 
matoes arrived, he looked at those that were being worked on the 
belts and immediately tried to get * * * on the phone, but could 
not reach him until the afternoon, when he told him that there was 
going to be trouble with the tomatoes because of rain damage. 
According to * * *, 99% of the tomatoes were green and none was 
entirely ripe when he looked at them. * * * testified that he re- 
ceived nothing for the tomatoes and incurred numerous expenses, 
included among which was $2.50 for the inspection and $100 for 
labor in sorting and dumping the tomatoes, the latter charge being 
based mostly upon the wages paid for the sorting. He placed total 
expenses, including freight, at $547.58, the amount of the award 
asked in the counter-complaint. 

* * * was questioned about the identity of the tomatoes that 
were shown the inspector. He insisted that all the tomatoes shown 


the inspector were the ones that came from the shipment involved, 
notwithstanding some of them may have had labels other than 
Foothill Brand. It is difficult to understand, however, how this 
statement can be correct, since the evidence clearly shows that the 
car contained 650 lugs and the three lots inspected, 460, 120, and 
150 lugs, make a total of 730 lugs, without including the 11 30-gallon 
drums or those that were disposed of prior to the time the inspection 


was made. 

The deposition of * * * was taken pursuant to authority granted 
by this Department. The substance of * * * testimony is that he 
made no representations to * * *, the agent of the * * *, who pur- 
chased the tomatoes after he had inspected them, and that about 
four or five days after the tomatoes arrived in * * * both * * * 
and * * * told him that the tomatoes were “showing some trouble 
in their repacking plant.” On cross-examination he was shown the 
inspection certificate and, when asked whether tomatoes in the con- 
dition described by the inspector would have any value for resale, 
stated that it would depend upon market conditions. 

Briefs have been filed by * * *, by the * * *, and by * * *. All 
of these, as well as the entire record in this proceeding, have been 
duly considered. 

The * * * contends that the tomatoes were not in suitable ship- 
ping condition and that they were not reasonably fit for the pur- 
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pose of repacking and resale. The company concludes, therefore, 
that it is not liable to * * *, citing paragraph 1, section 15, of the 
Uniform Sales Act, which is as follows: 













“Where the buyer, expressly or by implication, makes known to the 
seller the particular purpose for which the goods are required, and it 
appears that the buyer relies on the seller’s skill or judgment (whether 
he be the grower or manufacturer or not), there is an implied war- 
ranty that the goods shall be reasonably fit for such purpose.” 










Paragraph 3, section 15, of the Uniform Sales Act, not referred to 


by the company, reads: 






“If the buyer has examined the goods, there is no implied warranty 
as regards defects which such examination ought to have revealed.” 












In the proceeding entitled Winslow & Gregory Produce Co. v. 
A. J. Associates Produce Corp., P.A.C.A. Docket No. 3283, decided 
October 7, 1940, the question of suitable shipping condition was con- 
sidered by the Secretary. It was recognized there, upon facts simi- 
lar to those in the instant case, that, where there is an express or 
implied warranty, produce which is not in suitable shipping con- 
dition need not be accepted by the buyer. In that proceeding, as in 
this, there was clearly no express warranty. It was held in the 
Winslow decision that there was no implied warranty, because the 
purchaser relied upon the exercise of his own skill and judgment in 
selecting the goods. It was there said that “. .. an inspection had 
at the time a bargain is made, in the absence of any guilty knowl- 
edge on the part of the seller, precludes existence of any implied war- 
ranty, regardless of the latency of the defect ... [that] there was 
an inspection by the respondent at the time of the purchase and no 
guilty knowledge on the part of the seller has been shown.” These 
principles are in harmony with many court decisions. See, for 
example, Barnard v. Kellogg (1870), 77 U.S. (10 Wall.), 383, 388; 
Dunbar Bros. Co. v. Consolidated Tron-Steel Mfg. Co. (C.C.A. 2d 
1928), 23 F. (2d) 416; and Cudahy Packing Co. v. Narzisenfeld 
(C.C.A. 2d 1924), 3 F. (2d) 567, 570. Compare English et al. v. 
Spokane Commission Co. (C.C.A. 9th 1893), 57 Fed. 451. The 
courts of both * * *, where the tomatoes were contracted for, and 
* * * where the tomatoes were unloaded and officially inspected, 
have announced like principles. See Walker v. Barnett Bros. (1912), 
174 Ill. App. 472, 476; Baker v. Kamantowsky (Mich. 1915), 155 
N.W. 430, 431; and Stacy & Sons v. Moher (Mich. 1918), 166 N.W. 
849, 850. 

The * * * relied not upon the seller’s skill or judgment, but rather 
‘upon the skill and judgment of its own representative. Its contention 
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that the condition of the tomatoes excused it from the duty of pay- 
ing as agreed is, therefore, untenable. 


FINDINGS OF FACT 

1. * * * is an individual doing business as 

2. The respondent, * * *, is a corporation whose post office ad- 
dress is * * *, and the respondent, * * *, is a corporation whose 
address is * * *. Each of the respondents during all of the times 
mentioned in the complaint was licensed under the Perishable Agri- 
cultural Commodities Act, 1930, as amended. 

3. On November 18, 1940, * * * sold to the * * * a carload of 
tomatoes containing 650 lugs for the net price of $1,003. 

4. The tomatoes, which had been shipped from * * * to * * *, 
were on track in * * * in car RD 25018 at the time of the sale to 
the * * *, * * * had purchased the tomatoes from * * * on the same 
day. 

5. The tomatoes were inspected by * * *, an agent of the * * *, 
at * * *. on November 18. They were accepted at that time and 
shipped, in interstate commerce, to * * *, where they arrived on 
November 20, 1940. 

6. The tomatoes were unloaded by the * * * and taken to its 
place of business on November 20, 1940. 

7. On November 25, the purchaser requested Federal inspection, 
which was promptly made on that date. The inspection covered 
a quantity of tomatoes substantially larger than the quantity pur- 
chased from * * * and shipped in car RD 25018. 

8. The Federal inspection certificate and the testimony of the 
inspector indicate that many of the tomatoes which he inspected 
were of no commercial value. The tomatoes conformed to the speci- 
fications of the contract of purchase and sale at the time they were 
inspected and accepted by a representative of the * * *, at * * *, 
on November 18, 1940. 

9. The cause of action accrued on or about November 18, 1940, 
and the formal complaint was filed on December 30, 1940, which 
was within the nine months allowed by the act for the filing of 
a claim for reparation. 

10. By an instrument executed on January 4, 1941, * * * as- 
signed to the Atchison, Topeka & Santa Fe Railway Company all 


his right, title, and interest in and to the claim which he asserts 
* * * 


* * * 


in this proceeding against the 


CONCLUSIONS 
The failure of the * * *, one of the respondents, to account to 
* * * for any part of the purchase price of the tomatoes purchased from 
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* * * is a violation of the Perishable Agricultural Commodities Act, 
1930, as amended. Reparation should be awarded against the 
for $1,003, with interest thereon. Such award should be made to 
* * * for the use and benefit of his assignee, the Atchison, Topeka 
& Santa Fe Railway Company. The complaint against * * * and 
the counter-complaint brought by the * * * should be dismissed. 


xe OX 


ORDER 

IT IS ORDERED that * * * be, and he hereby is, awarded 
reparation, for the use and benefit of his assignee, the Atchison, 
Topeka & Santa Fe Railway Company, against the * * * in the 
sum of $1,003, with interest thereon at the rate of five per centum 
per annum from November 18, 1940, until paid. 

IT IS FURTHER ORDERED that said respondent shall pay 
said sum, together with interest thereon, as reparation, within thirty 
days from the date of this order. 

IT IS FURTHER ORDERED that the counter-complaint filed 
by the * * * be, and it hereby is, dismissed. 

IT IS FURTHER ORDERED that the complaint against * * * 
be, and it hereby is, dismissed. 

IT IS FURTHER ORDERED that this document shall be served 


upon the parties by registered mail or in person. 


(A. D. 1065) 


PACA Doc. No. 4099.* Decided May 21, 1942. 
Failure to Account for Net Deficit on Commodity Handled on Consignment 


Respondent’s failure to account to complainant for net deficit on a carload 
of potatoes handled by complainant on consignment entitles complainant 
to an award of reparation in amount of the deficit sustained. 


Complainant, pro se. Respondent, pro se. Mr. John C. Brooke, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PROCEEDINGS 

The complainant, * * *, doing business as * * *, by formal com- 
plaint received in the Department on August 30, 1941, seeks an 
award of reparation under the provisions of the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 1940 ed. 
499a), against the respondent, * * *, for damages in the sum of 
$43.50, representing a deficit on a carload of potatoes sold by the 
complainant on behalf of the respondent for shipment in interstate 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed, 
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commerce, and later so shipped from * * * to * * *, and thence to 
* * * 

It is alleged that on or about February 14, 1941, the respondent 
consigned to the complainant a carload of potatoes in car MDT 
5774; that the potatoes were shipped in interstate commerce from 
** * to * * *; that the complainant made an advance in the amount 
of $375 to the respondent; that the potatoes were rejected at * * *, 
and were then forwarded to * * *, where they were sold for the 
net amount, after deducting brokerage at * * * and the invoice price 
of three sacks of potatoes badly damaged, of $395.55; that the rail- 
- road charges amounted to $29.70, the demurrage charges to $19.80, 
and complainant’s brokerage charge to $15, which, with advances 
of $375, made a total outlay of $439.50 by the complainant. There 
was thus a deficit of $43.95, but the complainant claims only $43.50, 

The respondent filed an answer, sworn to on October 20, 1941, 
in which he denies owing the complainant anything. A sworn state- 
ment has been submitted by the complainant in support of the 
allegations in the complaint and the exhibits attached thereto. No 
sworn statement of facts has been submitted by the respondent. 

The evidence discloses that the complainant, after advancing 
$375, handled the car of potatoes on consignment for the respondent. 
The potatoes were sold by the complainant through a broker at 
* * * and the net amount received, after deducting brokerage at 
* * * and the invoice price of three sacks badly damaged, was $395.55. 
In addition to the $375 advanced by the complainant, there were 
additional freight charges of $29.70, demurrage at * * *, of $19.80, 
and brokerage of $15, resulting in a net deficit of $43.95, of which 
the complainant now seeks only $43.50. Reparation should be 
awarded in the latter amount. 


FINDINGS OF FACT 

1. The complainant, * * *, is an individual doing business as 
* * * whose post office address is * * *, 

2. The respondent, * * *, is an individual whose post office ad- 
dress is * * *. During all of the times mentioned in the complaint, 
the respondent was licensed under the Perishable Agricultural Com- 
modities Act, 1930, as amended. 

38. On or about February 14, 1941, the respondent consigned a 
carload of potatoes in car MDT 5774 for shipment in interstate 
commerce. The potatoes were later so shipped from * * * to * * *, 
and thence to * * *. 

4. The potatoes were sold through a broker at * * *, for the net 
amount, after deducting brokerage at * * * and the invoice price 
of three sacks of potatoes badly damaged, of $395.55. The com- 
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plainant advanced $375 to the respondent with respect to such 
potatoes, which amount, plus $29.70 additional freight, $19.80 de- 
murrage, and $15 brokerage charge, resulted in a net deficit of 
$43.95, although only $43.50 is claimed. No part of this deficit has 
been paid. 

5. The cause of action accrued on or about February 18, 1941, 
and the complaint was filed on August 30, 1941, which was within 
the nine months allowed under the act for the filing of a claim for 
reparation. 


CONCLUSIONS 
The failure of the respondent to account to the complaint for any 
part of the net deficit on the carload of potatoes handled by the 
complainant on consignment is a violation of the Perishable Agri- 
cultural Commodities Act, 1930, as amended. Reparation should 
be awarded in favor of the complainant for $43.50, with interest 
thereon. 


ORDER 
IT IS ORDERED that the complainant, * * *, doing business as 
** * be, and he hereby is, awarded reparation against the respond- 
ent, * * *, in the sum of $43.50, with interest thereon at the rate of 


five percent per annum from February 18, 1941, until paid. 

IT IS FURTHER ORDERED that said respondent shall pay 
said sum, together with interest thereon, to the complainant, as 
reparation, within 30 days from the date of this order. 

IT IS FURTHER ORDERED that a copy hereof shall be 
served on the parties by registered mail or in person. 
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DEPARTMENT OF HEALTH 
Listing of person by, as operator of plant, not conclusive 


OPERATOR OF PLANT 
Listing of person as, by Department of Health, not conclusive__ 1033 


ORDER No. 27 (NEW YorK) 
Lack of Clarity of Record 
Remand to Market Administrator 

Since it is found that it is impossible to determine from 
the record whether the milk in controversy was milk 
of petitioner-corporation’s own production or whether 
it was milk produced by officers of the corporation, this 
question is referred back to the market administra- 
tor for further investigation 719 


Operator of Plant, Who is 
Person Listed by Department of Health as, Not Conclusive 

While it is natural to assume that the operator of a plant 
is the person reported by the Department of Health 
as holding Health Department approval, the conclusion 
that the market administrator, as a practical matter, 
must accept what the Health Department states to him 
as to the identity of the person operating the plant 
does not appear to be a potent and conclusive con- 
sideration in this proceeding, since prior determina- 
tions in connection with cooperative payments, after 
investigation, were made on the basis that the co- 
operative did not operate the plant in question 719 


Where petitioner-cooperative was reported to the market ad- 
ministrator by the Department of Health of the City of 
New York as the operator of a plant but the facts show 
that the only approvals of the plant by the Department of 
Health were in the name of the petitioner-corporation, 
and the latter owned and actually operated the plant, it 
is held that the corporation is to be considered as the 
operator of the plant under Order No. 27 


= 


RECORD 
Remand to market administrator because of lack of clarity of-. 1033 725 


814 
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AGRICULTURE DECISIONS DISTINGUISHED 
Inivé Mivoatenti of al: 2°AD. Th (1042) i353 ee Sc 3 1035 


CONSENT ORDER 
Suspension of registration of market agency 


DELAY 
Denial of request for, justified_-___-__ ga ca gl a car ae 


DISCRETION OF SECRETARY 
Granting application for live poultry dealer’s license 


DISMISSAL 
Consent of Parties 
In view of the action taken by the parties to dismiss the 
proceeding as shown by their stipulation, the complaint 
herein is dismissed 


Failure to Sustain Burden of Proof as to Violation of Act 
Since the burden of proof in this proceeding rests on the 
complainant to establish a violation of the act, and since 
he has failed to prove his claim by competent evidence, 
the complaint for reparation is dismissed 


Inquiry into Rates and Charges 
Upon motion of the Production and Marketing Administra- 
tion the inquiry into reasonableness of respondent’s rates 
and charges instituted on November 27, 1941, is dismissed 
on the ground that since February 17, 1943, when respond- 
ent voluntarily reduced its rates and charges, increases 
have been granted by Secretary’s orders so that the rates 
and charges in effect as of the present date are the same 
as those that were in effect on November 27, 1941, and 
therefore, under prevailing economic conditions respond- 
ent’s rates and charges do not appear to be unreasonable- 


Petition for Modification of Rates and Charges 
Petition of market agencies for permission to file an amend- 
ment to their tariffs, making an additional charge in con- 
nection with the recently established 50 cents per hundred- 
weight cattle subsidy program of the Department, 
dismissed on the ground that respondents have not clearly 
and convincingly demonstrated the need for the charges 
proposed, and because the proposed tariff amendment is 
ambiguous as to whether the proposed charges are to be 


made upon all cattle or only upon cattle eligible for 


subsidy 1037:736; 1038 737 
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DIsMIssSAL—Continued 
Petition for Modification of Rates and Charges—Continued 

Petition of market agencies for permission to file an amend- 
ment to their tariffs, making an additional charge in con- 
nection with the recently established cattle subsidy pro- 
gram, dismissed on the ground that respondents have not 
clearly and convincingly demonstrated the need for the 
charges proposed, and because the proposed tariff amend- 
ment is ambiguous as to whether the proposed charges 
are to be made upon all cattle or only upon cattle eligi- 


ble for subsidy 739 


EVIDENCE 
Darden of. proof as to violation of: act..-....=.......-.....-.- 1042 39743 


IMMUNITY FOR VIOLATIONS OF ACT 
Mentioning of one section of act at hearing as not giving im- 
munity for violations of other sections 730 


LICENSES 
Granting of Application for 

Where applicant for a license to buy and sell live poultry 
in interstate commerce engaged in such. business for a 
time prior to the filing of the application for a license and 
also for several months thereafter while action on the 
application was pending, on the question of doing busi- 
ness without a license, it is held that since the applicant 
had not been specifically warned not to engage in busi- 
ness pending action on the application, the Secretary has 
discretion in determining from all the circumstances 
whether the doing of business without a license renders 
a person unfit to engage in the activity for which he has 
made application, and under the circumstances disclosed 
in this proceeding a license should not be refused to 
the applicant 


Revocation of 
The license of respondent, a live poultry dealer, is re- 
voked for failure to pay for purchases of poultry, and it 
is held that denials of requests for delay were justified, 
that no oral hearing is required where facts are not dis- 
puted and the only issue is one of law, and that mention 
of one section of the statute by complainant at the hearing 
does not give respondent immunity for violations of other 


sections of the act 


MOTION 
Denial of, for reconsideration 


NOorIcEe 
MUNN HIE icnwidccmcemaunnen leicht ga lak ti a ha eS 
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ORAL HEARING 
Denial of request for, where facts are undisputed and issue 


is one of law 1034 73 


RATES AND CHARGES 
Dismissai of petition for modification of 1038 738 


Inquiry into, dismissed upon motion 1086 §6735 


Order for Modification of, in Prior Order 
Order entered November 27, 1942, is reinstated and respond- 
ent shall file and publish a schedule containing rates 
and charges prescribed in that order, and the usual notice 
is waived so that the schedule may become effective on 
one day’s notice in view of the necessity for relief shown 
by respondent 


Petition for Modification of, Granted in Part on Basis of 
Changed Conditions 
Respondents’ petition for modification of the present Com- 
mission Tariff No. 14 by increasing selling charges for 
hogs, cattle, and calves and the buying charge for trucked- 
out bulls for immediate slaughter granted as to cattle 
and calves. Increase granted less than increases re- 
quested and follow different pricing structure. Increases 
are only authorized to and including June 30, 1946, 
and no action taken with respect to slaughter bulls. 
Increases in hog selling rates previously granted 745 


Respondents’ petition for modification of the present Commis- 
sion Tariff No. 14 by increasing their selling charges for 
hogs, cattle and calves, and their buying charge for 
trucked-out bulls for slaughter granted as to request on 
hog selling charges. Increases granted substantially same 
as increases requested but follow the pricing structure 
used in previous orders. Increases authorized only to 
and including June 30, 1946, and no action taken with 
respect to any other increase in rates sought 1041 741 


RECONSIDERATION 
Motion for, Denied 

Motion for reconsideration of the order of April 21, 1945, to 
permit introduction of the evidence excluded by the ex- 
aminer, is denied, but respondent may argue the point in 
connection with argument on exceptions to the examiner’s 
report, or tentative order, which will issue as a result of 
the reopened hearing 


9 


REGISTRATION 
Suspension of 
By consent of the parties, the registration of respondent, 
a market agency, is suspended until further order of 


the Secretary 744 
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SECRETARY OF AGRICULTURE 
Discretion of, in granting application for live poultry dealer’s 
license 10385 1734 
VIOLATION OF ACT 
Consent Order 
Where respondent's admitted violations of the act by dis- 
criminating against patrons of its stockyards company in 
respect to the furnishing of weighing services, refusing 
to render reasonable stockyard services without discrimi- 
nation, a cease and desist order consented to by respond- 
ents and recommended by complainant will be issued 
against respondents 


Directing or causing employees of respondent stockyard to re- 
fuse to weigh hogs to any proper purchaser of livestock 


Discriminating or causing discrimination in favor of any of 
of the respondents in connection with the rendering of 
stockyard services 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 
Buyer’s unloading and storage as constituting 


Unlawful Rejection 
The actions of the buyer in stating to the truck driver that 
it was taking the peaches, in arranging for overnight 
parking of the truck, and instructing the driver to be back 
the next morning for unloading and offering the peaches 
for sale, held inconsistent with a rejection of the produce 
and constitute an acceptance 


BREACH OF WARRANTY 
Dismissal of complaint 


Lack of suitable shipping condition 
Measure of damages for 


CONTRACTS 
Creation of new contract by agreed price reduction 


Terms of, determined from previous course of dealings in ab- 
REGS HE WCE (CVIROROU sk ko occ ece ccc cesccansceseannes 1058 
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ConTRACTS—Continued 
Terms of, Determined from Previous Dealings 
Where the written evidence fails to set forth the basis of 
sale, the contractual relations between the parties must 
be determined by the established course of dealings be- 
tween the parties prior to and at the time of the con- 
troversy 


COUNTERCLAIM 
Dismissal of 


DAMAGES 
Buyer’s duty to minimize loss by sale after lawful rejection_--- 


Measure of, for breach of warranty 


Mitigation of, by Prompt and Prudent Resale 
When buyer could not find a ready market at destination for 
below standard lettuce and promptly ordered it diverted 
to a nearby, large market for resale by a dealer, but delays 
in transit thereafter occurred due to transportation diffi- 
culties, without fault of the buyer, the resale was held 
to be proper, prompt, and prudent 


DISMISSAL 
Breach of Warranty 

Where seller warranted the cabbage as good and it was not as 
warranted, and it was not in suitable shipping condi- 
tion, and there was no evidence of usage and custom 
authorizing the buyer to convert the contract of sale to 
one of consignment, but having rejected, respondent prop- 
erly minimized the loss by resale of the produce, it is held 
that since respondent did not ask for an affirmative award 
for expenses in excess of proceeds, the complaint should 
be dismissed 1062 796 


Failure of buyer to claim reparation 1062 800 


Failure to Sustain Claim 
Where complainant alleged that it bought a carload of lemons 
from respondent for shipment in interstate commerce and 
contracted with a third party to handle the lemons on 
joint account, and the buyer from complainant and its 
joint-account associate refused to accept the lemons be- 
cause they were not Green and Gold brand as represented, 
as a result of which complainant claimed damages in the 
amount of the difference between what would have been 
received on the first resale and the net proceeds on final 
sale, it is held: (1) respondent acted as complainant’s 
buying agent and not as seller; (2) there was no basis 
for holding respondent liable to complainant as a prin- 
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DisMiIssAL—Continued 
Failure to Sustain Claim—Continued 
cipal because the name of the original seller of the lemons 
was not disclosed to complainant; and (3) the complaint 
should be dismissed 1049 


Lawful Rejection 

Where complainant sold and delivered to respondent branded 
cantaloups which the parties understood meant U. S. No. 
1 or better and Federal inspection at destination showed 
the cantaloups to be abnormally deteriorated, it is held 
that because the produce was not in suitable shipping 
condition at the time of billing, respondent’s rejection was 
with reasonable cause, and the complaint should be dis- 
missed 


Petition for Reconsideration 
Complainant’s petition for reconsideration dismissed on the 
ground that all the matters of law and fact raised and 
relied upon by the petitioner were considered in previous 
order of dismissal 


Settlement Between Parties 
Since stipulation was filed by the parties consenting to dis- 
missal of complaint with prejudice, and the matter having 
been settled, the complaint hereby is dismissed 


Since a stipulation was filed by the parties stating that the 
matter had been settled and the complaint should be 
dismissed on the merits, the complaint is dismissed 


Since a stipulation was filed by the parties stating that the 
matter had been settled and the complaint should be dis- 
missed on the merits, the complaint is dismissed with 
prejudice 


Stipulation of Parties 
In accordance with stipulation of the parties, the complaint 
and counterclaim are dismissed with prejudice 


EVIDENCE 
Burden of Proof to Establish Modification of Contract 

Where respondent has failed to sustain the burden of proof 
which rests upon him to show that the original contract 
was modified by a subsequent agreement for respondent 
to dispose of the produce for the account of the complain- 
ant, and the weight of the evidence establishes complain- 
ant’s version of the contract, it is held that respondent’s 
failure and refusal to make full payment promptly for 
the lettuce constitutes a violation of the act 771 
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EvipENcE—Continued 


Facts showing— 
commodity was in salable condition at destination 


Failure to show buyer acted as seller’s agent 
Failure to show warranty of lemons according to brand 


In absence of written evidence terms of contract determined 
from: previous. course of dealings..........-............... 1058 


Insufficiency of, to establish respondent as seller 
Dtineeecren: BPORl Of IGG. oo. oe eee 10 


F.0.B. 
Term defined 


F.0.B. INSPECTION AND ACCEPTANCE ARRIVAL 
Term defined 


F.0.B. SHIPPING PoINT 
Assumption of risk of damage in transit by sale on basis of____ 1053 


IMPLIED WARRANTY 
Breach of, of suitable shipping condition 


INSPECTION 
Implied Warranty as to Defects 
Where peaches were inspected by the buyer at destination 
before purchase there is no implied warranty as regards 
defects which such inspection ought to have revealed____ 1048 


INTERSTATE COMMERCE 
Transaction Constituting 
A transaction relating to a shipment originating in one state 
with the expectation of the parties that the shipment 
would end its transit in another state, constitutes a trans- 
action in interstate commerce 


Where respondent purchased potatoes in one state for process- 
ing of the commodity within the state but with the ex- 
pectation that the product would be shipped outside the 
state, such sale constitutes a transaction in interstate 
commerce 


MODIFICATION OF CONTRACT 
Burden of proof to establish 


NOMINAL DAMAGES 
Insufficient proof of loss 


ORAL AGREEMENT 
Effect of failure to object to terms set out by wire 
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RATIFICATION OF CONTRACT 
Evidence Showing 

Where the evidence established that respondent witnessed 
the contract entered by third parties in respondent’s 
name for the purchase of peaches from complainant 
and accepted and paid for them, but denounced the con- 
tract after the complaint was filed, it is held that re- 
spondent either entered into the contract or has by 
conduct accepted and ratified the acts of the third parties. 1052 765 


RECONSIDERATION 
Dismissal of complainant’s petition for 


REPARATION 
Breach of Implied Warranty of Suitable Shipping Condition 

Where lettuce was sold in transit as U. S. No. 1, f.o.b. ship- 
ping point, and it arrived at destination without any 
unusual delays in transit with a high degree of decay so 
that it did not grade U. S. No. 1 on arrival, it is held 
that the implied warranty of suitable shipping condition 
which is a part of such a contract was breached by the 
seller, and the buyer, who accepted and paid for the let- 
tuce, without prejudice, is entitled to damages by way of 
reparation : 780 


Breach of Warranty 

Where it was found that respondent did not make a positive 
statement as to the percentage of the onions that would 
grade U. S. No. 1 and such statement did not constitute 
a warranty, but respondent did warrant that the onions 
were bright, dry, and sound, and they were not of the 
quality warranted, it is held that complainant is entitled 
to an award of reparation, but in the absence of proof of 
loss reparation should be limited to nominal damages_-_-- 1056 777 


Failure to Account 
Respondent’s failure to account to complainant for net deficit 
on a carload of potatoes handled by complainant on con- 
signment entitles complainant to an award of reparation 
in amount of the deficit sustained 811 


Failure to Pay Purchase Price 

In a proceeding for the balance of the purchase price of 
peaches instituted by complainant against respondents 
A and B, where the evidence showed the peaches were 
purchased by respondent A after inspection and accept- 
ance at loading point, it is held that complainant is en- 
titled to reparation for the unpaid purchase price, and 
the complaint against respondent B is dismissed 765 
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REPARATION—Continued 
Failure to Pay Purchase Price—Continued 

Respondent’s failure to pay for five carloads of potatoes which 
respondent accepted in accordance with the terms of the 
contract entitles complainant to an award of reparation 
for the full amount of the purchase price 

Where buyer inspected the tomatoes through its agent at the 
time of purchase, the defense that the tomatoes were not 
in suitable shipping condition is not available to the 
buyer, and therefore, reparation is awarded complainant 
in amount of the unpaid purchase price 

Where complainant-seller sold a carload of potatoes to re- 
spondent-buyer at a delivered price, and the latter un- 
loaded the potatoes at destination and placed them in 
storage after a prospective buyer had refused to take 
them, claiming that he made the resale as agent of the 
seller, such agency arising by virtue of prier custom 
between the parties, it is held: (1) the potatoes were in 
salable condition at destination; (2) seller’s storage of 
the commodity, without complaint being made within a 
reasonable time, constitutes an acceptance; and (3) repa- 
ration should be awarded the seller for the agreed pur- 
chase price 

Where the evidence disclosed that complainant contracted to 
sell a half carload of lettuce to respondent at a price 
f.o.b. shipping point, with no agreement as to brand or 
grade, and complainant confirmed the oral agreement by 
wire, it is held: (1) respondent’s failure to object to 
the terms set out in the complainant’s wire raised an 
assumption that the terms of the contract were correctly 
stated; (2) the sale being on an f.o.b. shipping point 
basis, respondent assumed all risk of damage in transit 
not caused by the shipper; and (3) reparation should be 
awarded complainant for the purchase price 


Unlawful Rejection of Shipment 

Where complainant sold potatoes to respondent who rejected 
them on arrival on the ground that the potatoes did not 
meet the specifications of the contract of purchase, and the 
complainant acted on this rejection and diverted the po- 
tatoes, the respondent cannot, on ascertaining that he 
was in error, claim he wanted to perform his part of the 
contract, and complainant is entitled to an award of 
reparation for the loss he has sustained_--------------- 1050 

Where respondent refused to accept the peaches upon ar- 
rival at destination because of late arrival and it is 
disputed whether a new contract was entered into be- 
tween respondent and complainant for a reduction in 
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price, it is held that the evidence supports complain- 
ant’s contention that a new contract was made at a 
lower price after respondent had inspected the peaches; 
that respondent’s actions indicated an acceptance of the 
peaches; that its subsequent rejection was without reason- 
able cause; and reparation should be awarded complain- 
ant for the loss sustained on resale 


REPARATION FOR— 
Breach of warranty 


Failure to account for— 
net deficit 


Failure to pay— 


purchase price___.1052:769; 1053:771; 1057:783; 1060:794; 
1063:804; 1064 


Unlawful rejection of shipment :758; 1050 


SUITABLE SHIPPING CONDITION 
Breach of implied warranty of__._--- sii tg lacs cicias Saale ee a 


VIOLATION OF AcT 
Breach of warranty 


Failure to account for— 
net deficit 


Failure to pay— 
purchase price 1052:769; 1060:794; 1063:804; 1064 


Unlawful rejection of shipment 1048:758; 1050 








